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[We can not let this article go forth without expressing our thanks to the author, and our 
hope that every reader of this journal will give it an attentive perusal. We have before us, 
from the same source, “‘A Sketch of the History of Dayton,’’ to which we hope to be in- 
debted for extracts hereafter.—Ep. | 


PLOWDEN. 

Tue taste of Charles Lamb, though so catholic, so unexcluding, 
could not have enumerated “the Commentaries or Reports of Ed- 
mund Plowden, of the Middle-Temple, Esq.; an apprentice of the 
Common Law,” in the catalogue of books. They are things in 
that shape, that, like Court Calenders, Draught Boards, bound and 
lettered on the back, the works of Hume, Gibbon, etc., he could 
not allow for such. The same may be said of most.of the elder 
law books; and if our profession demanded no severer studies 
than those with which the author of Elia amused his leisure hours, 
we should probably be as willing as he to consign them to the 
mice and cobwebs. ) 

Without claiming for these books that high regard which some 
of their eulogists are disposed to give them, and while admitting 
that much useful time may be wasted by an indiscriminate peru- 
sal of their pages, it may yet be fairly claimed that they contain 
much valuable information, and on many points which have been 
litigated for centuries, the clearest expositions of the law, to 
which the mind, overwhelmed with the endless refinements of more 
modern decisions, gladly turns for the surer guide of the first mas- 
ters of the profession. They are valuable to young lawyers, be- 
cause they go thoroughly into the principles, instead of merely 
citing, as in modern reports, the adjudicated cases. They have, 
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of course, their refinements ; and their faults are neither few nor 
small; but there are much more than two grains of wheat to the 
bushel of chaff. 

Eminent among these books are the Commentaries of Plowden, 
which, at the time of Coke, were of high account with all the pro- 
fession of the law. (Pref. 10, Rep. 10.) A distinguished Ameri- 
can civilian says, that he is esteemed among the most accurate of 
all reporters. (1 Hoffman’s Legal Studies, 179.) Chanceller Kent 
thought the work exceedingly interesting and instructive, by the 
evidence it affords of the extensive learning, sound doctrine, and 
logical skill of the ancient English bar. (1 Kent's Comm. *482.) 

The principal edition of Plowden now in use, is the folio of 635 
pages, published in London, in 1761, with “marginal notes and 
references to all the Books of the Common Law, both ancient and 
modern.” It was originally written in French, and includes 
“divers Cases upon Matters of Law, argued and adjudged in the 
several Reigns of King Epwarp VI, Queen Mary, King and 
Queen Pamie and Mary, and Queen Exizasern.” The original 
edition, of which this is a translation, first appeared in October, 
1578. Plowden was, at that time, in his fifty-ninth year. He 
was born in 1519, and at the age of twenty commenced his legal 
studies in London. He was afterward entered at the Middle 
Temple, and early in life commenced that laborious course of 
study, and the accumulation of that store of legal learning, which 
has placed his name in the highest rank among the elder English 
lawyers. His reports are the gradual collections of nearly forty 
years, and he took every possible pains to ensure their accuracy. In 
almost all the cases reported, he had copies of the record made, 
before they came to be argued, and took pains to study the points 
of law arising upon them, so that, he says, “if he had been put to 
it, he was ready to have argued when the first man began.” 
After the report was drawn up, it was generally submitted to the 
judges or serjeants who argued them, in order to have their opin- 
ion of its correctness. All the cases are upon points of law, tried 
and debated upon demurrer or special verdicts. 

Throughout the volume, he speaks with the greatest modesty of 
his own abilities, and if he has occasion to record his own argu- 
ments, he mentions them simply as those of “an apprentice.” 
(3 Burrows’ Rep. *1671.) The publication of his works was,in a 
great measure, attributable to an accident, and to that sensitive- 
ness which modest men often evince, when threatened with the 
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piratical publication of their productions. He had never intended 
a publication, but some of his professional friends having bor- 
rowed the manuscript, their clerks furtively made copies of it, with 
the view of having it printed. Plowden complains bitterly that 
they had omitted whole lines, frequently substituted one word for 
another, which entirely changed the sense, and in other places 
left spaces where they did not understand the words. To save 
himself from the discredit of such a mutilated edition, he put the 
work, by the advice of all the judges and the barons of the 
Exchequer, into the hands of the printers. 

It appears, from the preface, that it was not unusual for cases 
“to hangin Argument eight, ten, or twelve terms;” a delay, 
which, however vexatious it might have been to the litigants of 
that day—and the great poet of his time puts it in the mouth of 
Hamlet, as one of the intolerable evils of life — certainly tended, 
by allowing time for frequent argument and mature deliberation, 
to put the decision, when made, upon a sure footing. It is to 


those arguments that the wholesome rule, stare decisis, appeals for - 


its strongest support. 

The Commentaries contain seventy-eight cases. The first one 
reported, is that of Reniger v. Fogossa, “argued on the 8th of Feb- 
ruary, 1557, in the Exchequer Chamber, before the Earl of Wilt., 
Treasurer of England, and before Sir John Baker Knight, Chancellor 
and Under- Treasurer of the Exchequer, and before all the Justices of 
England, and the chief Baron of the Exchequer, and Luke, one of the 
Barons of the Exchequer.” 'The pleadings, as is usual in Plowden, 
are set out at length, and with the arguments of counsel, occupy 
twenty pages folio. The case was briefly this: 

Anthony Fogossa, a Merchant Stranger of the city of Oporto, 
shipped at the isles of Surrey, 4,500 Kintals of green Woad, on 
board the St. Maria de Togma (whereof one Manual Lopus was 
then Master, under God), bound for Southampton, England. Un- 
der stress of tempestuous weather, the mariners cast out into the 
sea, in order to lighten the ship, a great part of her cargo, so that 
upon its arrival at Southampton, the master was unable to report 
the exact weight of the cargo, at the Custom House. But, having 
stated the facts, he entered 2,000 kintals, and made an agreement 
with the Collector to “lay all the woad on land, and to have it 
weighed at the King’s Majesty’s Beam there. And then he, to 
pay for the Subsidy of the Residue of the said Woad, after the 
Rate, if it came above the Number of 2,000 Kintals, and brought in 
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sufficient surety for to perform the same.” The cargo was accord- 
ingly landed and stored in the government warehouses. While 
lying there, 1,693 Kintals of the 2,000 were seized as forfeited, 
upon the ground that the revenue laws confiscated the goods, if 
“the subsidy was not paid, or the collector not agreed with for it.” 
Upon these facts being pleaded, Bradshaw, the Attorney General 
replied, traversing the fact of the agreement to pay the subsidy ; 
and on this issue was joined. 

The defendant, being an alien, prayed the medietatem lingua, 
which was granted, and half the jury summoned, spoke Portugese. 

At the trial, the depositions of the Collector and his clerk were 
read, and the entries in the Custom House books offered in evi- 
dence, proving the facts set out in the answer. Some of the jury 
having personal knowledge of the tempest, and the other allega- 
tions having been proved, the King demurred to the evidence, to 
which the defendant had, under the old law, when contending 
with the government, no option but to submit. The ground of the 
demurrer was that the evidence did not show any rate certain, nor 
the surety certainly. 

The demurrer was argued, at Easter term, at great length, by 
Griffith, the Solicitor General, Bradshaw, the Attorney General, 
Saunders, Harris, and Molineaux, for the King, who insisted that 
the agreement was void for uncertainty, “for there is not any 
Time limited upon the Agreement when it shall be weighed, nor 
by whom, nor is it averred that the King has any Beam there ; 
and it may be that the woad shall never be weighed, and then the 
King shall never have his Remedy.” “Every Agreement,” they 
argued, “ ought to be perfect, full and compleat ; and the Evidence 
here does not prove the Agreement to be perfect, nor full, nor 
compleat, but rather a Communication or Conversation, than an 
Agreement: for an Agreement concerning personal Things, is a 
mutual Assent of the Parties, and ought to be executed with a 
Recompence, or else ought to be so certain and sufficient, as to 
give an Action or other Remedy for the Recompence ; and if it is 
not so, then it shall not be called an Agreement, but rather a 
nude communication without effect.” 

Another point urged in argument, but not strenuously insisted 
on, was that the facts going to constitute the defense, were not 
proved by two witnesses. This Bradshaw declared to be the law of 
of God (Deut. xvii. 6; xix. 15; Matt. xviii. 16), and adopted as 
part of the law of England, “as it is expressed in the Book called 
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the Mirror of Justices, which was made before the Conquest,” but 
which, the Commentator slyly adds in a side note, does not extend 
to this point, nor at all warrant such a conclusion. 

Gawdy Senior, Atkins, “ an Apprentice,” Robert Brook, Recorder 
of London, and Pollard, replied to these arguments at equal length, 
and with equal learning. They insisted that the irresistible vio- 
lence of the tempest, causing the crew to throw a part of the cargo 
overboard, and rendering the weight of the residue uncertain, “ they 
were not blameable for this Incertainty; that they could not 
weigh it in the ship; nor by any possible Means know the Cer- 
tainty of it, before it was put upon the Land; and, inasmuch as 
Fogossa was not in any Fault for not knowing the Certainty, and 
upon the Incertainty, no other more certain Agreement could be 
made for the King’s Subsidy than has been made, the Rigour of 
the Tempest shall excuse the Rigour of the Statute.” The necessity 
that will excuse a breach of the letter of the law, in cases, though 
not named, yet excepted by the law of reason, is dwelt upon and 
enforced by a variety of illustrations. “ As the breaking of Prison 
is Felony in the Prisoner himself, by the Statute de frangentibus 
prisonam: yet, if the Prison be on Fire, and they who are in, break 
the Prison to save their Lives, this shall be excused by the Law of 
Reason, and yet the Words of the Statute are against it. So in 
14 H. 7, the Jurors, who were sworn upon an Issue for Fear of a 
great Tempest, departed thence and dispersed themselves, and 
it was there held that they should not be amerced, and that their 
Verdict afterwards was good, and that they did not do ill; which 
was so held in regard of the Necessity of the Occasion, but 
otherwise they should have been greviously punished.” “ And 
also the Law of God gives Place to Necessity: So that the Words 
of the Law of God may be broken for Necessity without Offence 
to God. And, therefore, in the old Law, it was forbidden by the 
Law of God to eat the sacred Bread, viz., panem propositionis, yet 
it appears that David, through Necessity of Hunger, eat the said 
Bread, and did not break the Law, although he broke the Words 
of the Law, as Christ himself declares in the Gospel, because 
he did it for Necessity. So the Apostles of Christ, for Neces- 
sity of Hunger, plucked the Ears of Corn of other Persons, and 
eat them, and, although they broke the Words of the holy Scrip- 
ture,* which forbid them to take other Men’s Goods without the 


* The learned counsel was mistaken as to the law in this case. ‘The Words of holy 
Scripture’? are, ‘When thou comest into the standing corn of thy neighbor, then thou 
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Will of the Owner, yet they did not offend thereby, as it appears 
by the Gospel. From which Cases we see that the Law of Man, 
and the Law of God, yield and give Place to Necessity. And 
Compulsion, also, is a good Excuse in our Law. * * * And, 
also, if a Man breaks the Words of the Law through involuntary 
Ignorance, this is no Breach of the Law. As if an Infant, of ten- 
der Age, kills a Man, or if a Man non sane memorie Kills another, 
although they have broken the Words of the Law, yet they have 
not broken the Law, because they have no Discretion nor Under- 
standing, but meer Ignorance, which came to them by the Hand 
of God; and, therefore, it is called involuntary Ignorance,’ to 
which the Law imparts the Act, inasmuch as there is no Fault in 
them, and for that Reason they shall be excused, seeing they are 
ignorant by Compulsion. And such Acts are said to be done 
ex ignorantia, because Involuntary Ignorance is the cause of them. 
And in Deuteronomy, Cap. 19, v. 4, 5, 6. God provides a spe- 
cial Remedy, that he who does any Thing through such Ignor- 
ance, shall not be punished for it, ete. But where a Man breaks 
the Words of the Law, by Voluntary Ignorance, there he shall 
not be excused.” He cites the case of homicide committed 
during drunkenness, and fortifies his position by a quotation from 
Aristotle.t “ And this Act is said to be done ignoranter, for that 
he is the Cause of his own Ignorance: and so the Diversity ap- 
pears, between a Thing done ex ignorantia, and ignoranter. And, 
therefore, as I said, where the Words of the Law are broken to 
avoid a greater Inconvenience, or by Necessity, or Compulsion, or 
involuntary ignorance, in all these Cases the Law itself is not 
broken. And now let us consider and examine our own Case. 
And in our Case the Woad was cast into the Sea, and the Incer- 
tainty occasioned to avoid a greater Mischief; for the Life of 
every Man is more precious than any Goods, and the Loss of a 
Man’s Life is a greater Misfortune than the Loss of his Goods, 
and, therefore, the Woad was cast into the Sea to avoid the 
greater Mischief of the Loss of Life, and thereby the Incertainty 
was occasioned. Also, it was done through Necessity, and that, 
too, the greatest Necessity that could be, for it was to avoid the 


mayest pluck the ears with thine hand; but then thou shalt not move a sickle unto thy 
neighber’s standing corn.”” Devt. xxii. 25. And this is the common law among the 
Arabs who roam over Palestine, to this day. (2. Rodinson’s Res. 192.) 

+ Our rule of leaving the fact of knowledge or igaorance, in such case, to the jury is, at 
least, more merciful to the accused. Pigmam v. Ohio, 14 Ohio Rep. 555. 
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Danger of Death, which Necessity was equal to that of Hunger 
in the Cases aforesaid, the Preservation of. Life being the acting 
Cause‘and Motive both in the one Case and the other. And, also, 
it may be said to be done by Compulsion, for when a Thing comes 
to such a Point that a Man has only one Alternative, viz., either 
to do such a Thing or die presently, and in Order to preserve his 
Life he does it, such Act may well be said to be done by Compul- 
sion, and by the greatest Compulsion that can be, for there is no 
greater Compulsion than that which sets inevitable Death be- 
fore a Man’s Eyes, if he does not make Use of such a particular 
Remedy that offers itself for his Safety. So it was in our Case, 
for the casting of the Woad into the Sea, which occasioned the 
Incertainty of the Remainder, came by Compulsion. And, also, 
it can not be denied but that the Ignorance of the certain Quan- 
tity of the Remainder was involuntary, inasmuch as the casting 
of the Woad into the Sea, which was the Cause of that Ignorance, 
was by Compulsion, which is involuntary. And forasmuch as the 
Ignorance of the certain Quantity of the Remainder is to be 
ascribed and imputed only to Necessity and Compulsion, and the 
Avoidance of a greater Mischief, which are Things that could not 
be prevented by Foresight or Circumspection, nor resisted by 
Power, then I say that there is no Default in Fogossa touching the 
same, and if his Ignorance of the certain Quantity of the Remain- 
der, is owing to no Default in himself, then there is no Default in 
him touching the Agreement, for a more certain or perfect Agree- 
ment for the Subsidy (the Case being as it was), could not be 
made. And, if the Cause of the Ignorance is to be imputed and 
ascribed to Necessity, Compulsion, and the Avoidance of a greater 
Mischief, and that lgnorance is the Cause of the incertain Agree- 
ment which is made, then, I say, that the incertain Agreement 
itself is to be imputed and ascribed to Necessity, and Compulsion, 
and the Avoidance of a greater Mischief. And from hence, I con- 
clude, that if each of the said four Causes, viz., the Avoidance of a 
greater Mischief, Necessity, Compulsion, and involuntary Ignor- 
ance, can severally, by themselves, excuse a Man from the Charge 
of breaking the Law, notwithstanding he breaks the Words of it, 
a mulio fortiori, where all ‘the four Causes meet together, 
a Man may break the Words: of the Law, and yet not break 
the Law itself. And if the said four ‘Causes put together, 
are a sufficient Justification to a Man, so that, though he 
has broken the Words of the Law, he shall not be said to have 
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broken the Law, a multo fortiori, all of them put together, are 
sufficient to excuse him, who has fulfilled the Words of the Law, 
from breaking the Law by the Intent of the Words. And, there- 
fore, inasmuch as these four Causes are the Occasion that the In- 
certain Agreement was here made, and that a certain Agreement 
could not be made, it follows cx consequente that this shall be as 
profitable and available to the Party as a certain Agreement 
should be. * * * * It seems to me, that by the Definition 
of the Word [ Agreement] by the Rules of the Common Law used 
in the Construction of Statutes, by the Intent of the Makers of the 
Statute, and by all Reason and Equity, it ought to be adjudged a 
sufficient Agreement, and warranted by the Statute.” 

The case was argued again at Easter Term, and all the Judges, 
except “ Hales, Puisn Justice of the Common Bench, and Montagne, 
Chief Justice of the same Bench,” were so clearly of opinion against 
the King, that “it was thought better that Judgment should be 
given against him by Force of the Privy Seal, than by the Rigour 
of Law, after the Argument of the Judges. And for this Reason 
the Privy Seal was sent to the Court of Exchequer,’ commanding 
the Court “ utterly to surcease forever of all Manner of Processes, 
Suits, Quarrels, Judgments and _ Executions, in the King’s name, 
against Fogossa, upon the said Information of the said 1693 Kin- 
tals of Green Woad,” etc. etc. 


I have dwelt upon this case at greater length, not only on ac- 
count of its being a fair sample of the mode of argument used at 
that period, but also as showing the principles of interpretation 
applied at that early day of English jurisprudence to the exposi- 
tion of statutes, and in a case where judges holding during the 
King’s pleasure, had at least some temptation to lean to the side 
of the government, in deciding upon the legality of a seizure for 
a breach of the revenue laws. The pertinacity with which the 
lawyers of that day insisted that the legislature had a particular 
design, from their using certain words, and from the grammatical 
structure of the sentence, had some reason in it. The sturdy 
barons, who made the laws, devoutly thanked God that they 
knew nothing of reading or writing. They left that to priests and 
clerks ; and they had not enough to leave to the judges the draft- 
ing of their laws, who accordingly drew them up at the close of 
each parliament. In Ohio, where the same wisdom that suggests 
the law, embodies it in words, our judges have very properly said 
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that grammar and punctuation have nothing to do with its inter- 
pretation. The old lawyers, however, it must be confessed, often 
carried their refinements to a ridiculous extent. Browning v. 
Beston (p. 131), is an example of this kind. This is one of the 
most famous cases in Plowden. After being argued at five differ- 
ent terms upon the merits, it went off at the sixth term, upon a 
point in the pleadings. The astuteness of Chief Justice Bromley 
first discovered the “ incurable defect.” The action was trespass. 
The defendant pleaded that he held under a lease, and gave color 
to the plaintiff. The plaintiff replied a former lease from the 
same landlord. This the defendant confessed, but, in his rejoin- 
der he averred that “in a certain indenture of lease, it is con- 
tained that the plaintiff covenanted to pay rent,’ etc. 

“You say that the indenture says so,” said Bromley, “ but what 
say you?” 

The rejoinder was held bad, as pleading by way of recital. 
Another fatal defect was, that in the lease, it was provided that if 
the rent be in arrear and unpaid, after two months next following 
the Feast of St. Mary, etc., and the defendant pleaded that it 
was in arrear, and unpaid dy the space of two months, ete. This 
was held bad for argumentativeness. Serjeant Catline argued in 
vain that the rent could not possibly be in arrear by the space of 
two months, without being in arrear after two months, since the 
times between the last part of the two months, and before the 
commencement of the time afterward, were connected together so 
closely that there was not time enough between them for the 
payment of the money. Judgment was given for the plaintiff. 

A distinction as nice, as to time, was urged a few years ago 
at the Dayton bar, where, to avoid the operation of the rule in 
Holford v. Hatch, in Douglass, the party contended for the last 
fraction of a minute. A lessee for years granted the premises to 
A. until the first of June, which happened to be the day on which 
the lease expired; and the question was whether it was an as- 
signment, or an underletting. 

The real question in Browning v. Beston, was whether, in case 
of a condition, in a lease for years, that upon nonpayment of rent, 
the demise should be utterly extinct and void. and of no effect, and 
that at all times afterward it should be lawful for the lessors again 
to enjoy, and possess, and have back the premises, the lease was 
forfeited, upon nonpayment, without entry. 

The distinction between cases where entry is, and is not, neces- 
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sary, was very clearly stated by the defendant, in his argu- 
ment. “Leases which commence by words without entry, may be 
determined by words without entry. But leases —as for life — 
which can not commence by words without other circumstances, 
namely, livery and seizin, shall not be determined by words with- 
out entry.” This important subject has been ably discussed by 
John William Smith, in his notes to Dumpor’s Case (1 Smith’s 
Leading Cases, *13, 61), and by Platt, in his excellent treatise on 
Covenants (p. 303.) 

The limits of this article forbid any further notice of the cases 
reported in Plowden. Many of them are upon questions of title, 
which were almost always raised by an action of trespass, to 
which John Doe and Richard Roe were entire strangers. I com- 
mend their perusal to those who express such a horror at the 
appearance of those innocent old gentlemen, who for the last two 
hundred years have loitered within the precincts of the court, to 
volunteer their services as bail, lessees, and trespassers, as occa- 
sion suited. To the curious, Plowden is a museum of forgotten 
learning. The quiddits, the quiblets, the cases, the tenures, and 
the tricks of the old lawyers, lie there as neglected and unnoticed 
as the dead in the churchyard of Elsinore. To those who learn 
wisdom by the experience of the past, it may furnish some lessons. 
To the learned, it is an armory, where the sharp weapons of the 
profession glitter, untarnished by the lapse of three centuries. 
And to the general reader, who cares for none of these things, it 
is a very, very dull and stupid volume. M. E. C. 

Dayton, Ohio. 





OHIO LEGISLATION. 


ACTS OF THE GENERAL ASSEMBLY, AT THE SESSION OF 1849-50. VOL. 48. 


Tue General Laws make a pamphlet of 102 pages, of which 
nineteen are taken up with arranging the terms of court. The 
other matters of general interest, we shall refer to under appro- 
priate heads, arranged alphabetically : 


Attachment. Provisions of the former law extended to foreign 
corporations, who may release property attached, by giving secu- 
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rity in double the appraised value. And the expiration of the 
corporation, after the issuing of the writ, shall not vacate the at- - i 
tachment—p. 24. In attachment before Justices, if there be not ; 
sufficient personalty, the case may be certified up to C. P., for the i 
attachment of realty.—p. 25. | 


Advertisements in the German: Language. Legal advertisements 
to be published in German newspapers, at the instance of either 
party, he paying the costs.—p. 27. Bs 

Banks. Sixty-first Section of the Act of 24th February, 1845, 
reénacted. 

When any bank shall charge or receive illegal interest, the 
prosecuting attorney of the county shall sue the bank for the prin- a 
cipal sum loaned. 

Banks shall not receive more than six per cent. discount on 
bills and notes, unless they be payable out of the State ; then, the 
actual cost of collection is to be added. Charge for collection 
of bills, notes, etc., payable within the State, not to exceed one 
quarter per cent. 

When a bank discounts paper payable at a place out of the 
State, where exchange is against the place where the bank is 
situated, the premium of exchange, and the discount charged, 
shall not, together, ever amount to more than twelve per cent. 

Any device to secure to a bank purchasing paper payable out 
of the State, a greater profit than if the paper were payable at the 
bank, shall be held usurious. a 

Rights conferred upon banks now incorporated, not to be af- 
fected by the third and fourth sections.—p. 35. 


The cashier or president of every bank shall annually 
give the State Auditor a statement of the amount of the bank’s 
capital stock, and of its surplus fund diminished by the amount 
paid for real estate. And the Auditor shall assess thereon a per ef 
cent. of tax equal to the total per cent. of all taxes on money at i 
interest, at the place where such bank is situated. Every existing | 
bank, subject to a different mode of taxation, according to its 
charter, shall, upon consenting to this act, be subject to its § 
provisions. 

If the specie and sight funds in the eastern cities of any branch 
of State Bank, shall remain for thirty days below thirty per cent. 
of its circulation, a proportional amount of its circulation c 
shall be returned to the board of control and burned, and the 4 
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board shall declare a proportional amount of the stock extinguished. 

Any branch of the State Bank may return of its circulation 
not exceeding forty per cent., if the board of control consent ; 
and the board the same, and declare a proportional amount: of 
the stock of the branch extinguished.—p. 88. 


Board of Public Works. 'The President and two Acting Commis- 
sioners shail be elected annually at the October election, and the 
votes shall be certified, opened, and returned as the votes given for 
governor now are.—p. 39. 


Breaking into Houses in Daytime. Any person who shall break 
into any house in daytime, with intent to steal, shall be fined and 
imprisoned.—p. 39. 


Convention to Revise the Constitution. To consist of one hundred 
and eight members, equal to the whole number of Senators and 
Representatives, and to be apportioned, elected, and compensated 
inthe same manner. To be elected on the first Monday in April, 
and to assemble at Columbus on the first Monday in May. Re- 
porter appointed to report the debates and proceedings, and copy- 
right to belong to the State. Journal to be filed with the Secretary 
of State. New Constitution to be submitted to the people for 
adoption or rejection, in such form as convention shall prescribe. 
Forty thousand dollars appropriated to defray expenses.—p. 19. 


County Surveyors. Shall receive two dollars for each day em- 
ployed in the survey of a State or County road.—p. 58. 


County Roads upon the State Lines. The owners of land over 
which such roads pass, shall not be required to give more than 
thirty nor less than fifteen feet.—p. 56. 


County Surveyors. Law requiring county surveyors to keep 
record of surveys not official, repealed.—p. 61. 


County Recorders. Shall keep three sets of books for deeds and 
powers of attorney to sell, for mortgages and powers of attorney 
to mortgage, and for plats. They shall also keep indexes to the 
same, in separate books.—p. 64. 


County Commissioners. In each county are required to subscribe 
for one copy of the leading newspapers of each political party, 
published in each county, to be bound and filed in the auditor’s 
office, for the gratuitous inspection of the citizens of such 
county.—p. 65. 
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County Officers. The prosecuting attorney of every county 
shall annually report to the county commissioners, a statement of 
the sentences pronounced during the year, and the prices 
assessed. 

The clerk of the common pleas shall annually report to the 
county commissioners, a statement of the amount of the fines 
assessed by the court, of the fines collected, and of the funds by 
him paid into the county treasury. 

The sheriff shall, in the same manner, report the amount of 
fines and costs by him collected and paid over to the clerk or 
treasurer. 

The treasurer shall report in the same manner the amount of 
money by him received, and the sources whence received. 

The said statements, after being examined by the county com- 
missioners, shall be recorded, by the county auditor, in a book 
kept for the purpose.—p. 66. 


Criminals Absconding. When a person charged with crime in 
one county, shall abscond, or remove to another, he may be 
brought back on warrant issued in the latter county.—p. 35. 


Dissolved Corporations. Any dissolved corporation may sue 
and be sued by its corporate name for any cause accruing before 
its dissolution, or which would have accrued but for its dissolu- 
tion. Process may be served on one of the assignees, trustees, 
receivers, or persons having charge of the assets of such dissolved 
corporation. 

Dormant judgments may be revived, writs of error sued out and 
bills of review exibited in favor of, or against, such corporation, 
as if it were not dissolved. 

The fourteenth section of the act of 1842, relating to trustees of 
dissolved corporations, shall not extend to cases in which 
the cororation before dissolution, or the stoc kholders, directors, 
or managers appoint trustees or assignees.—p. 90. 


Education. An act to provide for the appointment of a board 
of public instruction.—p. 44. 


Error, Writ of. Defendant in error, or certiorari, in addition to 
the general plea of no error, may plead any matter in abatement 
or in bar; but the former issue shall be first disposed of. Clerks 
of inferior courts to send up duly certified copies of original files, 
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processes, pleadings, exceptions, and journal entries, except such 
parts as both parties, by writing, shall direct them to omit. This 
last repeals part of the sixth section of the Act of March 21, 1850, 
vol. 43, page 80, which allowed originals to be certified up.—p. 25. 


Evidence. Depositions in chancery not to be recorded unless 
specially ordered, except upon bills to perpetuate testimony.— 
p. 33. 

Any party to a writ at law may be examined by any ad- 
verse party, and be compelled to testify as any other witness ; 
and so any person for whose benefit a suit is prosecuted or 
defended.—p. 33. 

No person to be held incompetent by reason of interest in the 
event of a suit; but this does not include parties to suits, or those 
for whose benefit a suit is prosecuted or defended; or assignees 
of a thing in action, assigned for the purpose of making them wit- 
nesses.—p. 33. 


Execution—Ezxemption. All articles, specimens, and cabinets of 
natural history, except those kept for exhibition for gain, are ex- 
empted from execution.—p. 34. 


Evidence.—Certified copies of papers on file in the office of gov- 
ernor or secretary of State, to be good evidence where originals 


would be.—p. 35. 


Execution—Exemption of Homestead.—Every homestead of each 
head of a family, not exceeding $500 in value, to be exempted 
from sale on execution; and when the whole exceeds that value, 
so much of the homestead to be set off by appraisers. The same 
in sales by executor or administrator. All married persons liv- 
ing together, whether they have children or not, and widowers 
and widows having unmarried minor children residing with them, 
are within the act. The act extends to lessees as well as to the 
owners of the fee. If property can not be divided, annual rent to 
be appraised, and plaintiff to receive all over $40. If the head 
of a family does not own a homestead, he may hold, exempt from 
execution, mechanical tools, or a team and farming utensils, not 
exceeding in value, $300. Claims which are liens, and claims for 
work and labor under $100, are excepted from this law.—p. 29. 


Forcible Entry and Detainer. Provisions of the act to extend to 
sales, by executors, administrators and guardians, as well as to 
sales on excution.—p. 34. 
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Forfeited Lands for Nonpayment of Taxes. Proceeds of lands 
sold for nonpayment of taxes, which are, by law, to be paid to the 
owner of the land, shall be retained in the treasury and paid 
to the owner on demand, at any time within six days of the sale. 
—p. 71. 


Free Turnpikes and other Roads. County commissioners may 
remit taxes applicable to free turnpikes, and direct the taxes to be 
worked out, as other road taxes are now worked out under the di- 
rection of the supervisors of roads. 

And, where two or more free turnpikes cross each other, or run 
within four miles of each other in any county, may apportion the 
taxes among them. 

And may change the location of any part of any free turnpike 
in their county. 

And may appropriate to the construction or repair of any State 
or county road, the labor and road tax of any person owning 
property within two miles of the road.—p. 58. 


Free Turnpike Roads. The commissioners of all free turnpike 
roads, shall make an annual settlement of their receipts and ex- 
penditures with the county commissioners. If they fail, the county 
commissioners shall institute a suit against them in the corporate 
name of the road, for the full amount of taxes applicable to the 
construction of the road.—p. 54. 


Hamilton County. Act dividing it into two election districts, 
repealed.—p. 68. 


Houses of Ill Fame. Held to be nuisances ; and the owner or 
lessee of any such building shall be liable to fine and imprison- 
ment.—p. 37. 


Illegitimate Children, Father of. 'The bond required to be given 
by a person charged with being father of a bastard, shall be con- 
ditioned that the bastard shall not become a township charge 
upon any township in the State.—p. 61. 


Injunctions. So much of the act of February 25, 1848 (46 O. 
L. 96), as authorizes associate judges of the C. P. to grant injunc- 
tions, is repealed ; injunctions may be both granted and dissolved 
in vacation ; but, in all cases, written notice of application for an 
injunction or dissolution, is required.—p. 32. 


Interest. Parties to any instrument in writing, for the payment 
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or forbearance of money, may stipulate for any rate of interest 
not exceeding ten per cent. No incorporated bank shall receive 
more than the rate specified in its charter, or if none be pre- 
scribed, than six per cent. Upon all decrees and judgments 
upon such instruments in writing, interest shall be computed un- 
til payment, at the rate therein specified, not exceeding ten per 
cent., or if none be specified, at ten per cent.—p. 87. 


Joint-Stock Companies in which the State is a Stockholder. Shall 
report annually to the State auditor, a correct statement of their 
affairs.—p. 51. 


Lunatics and Idiots. 'Their guardians shall have all the powers 
of guardians of minors, in regard to the partition of the estates of 
their wards. 

This act applies to any person appointed according to the laws 
of any other State guardian of an idiot or lunatic living out of 
the State, having real estate in Ohio.—p. 38. 


Laws, Publication of —Secretary of State to see that, imme- 
diately after the passage of every general law, it be published in 
each county, in two English newspapers, and also in one German 
newspaper, if there be one.—p. 28. 


Lunatics, Idiots, and the Ohio Lunatic Asylum. A president and 
six other directors to the Ohio Lunatic Asylum, shall be elected 
by the General Assembly every six years, who shall appoint the 
principal officers of the Asylum, fix all salaries which are not 
fixed by law, shall prescribe regulations for its government, and 
exercise such control over its mangement as they may think 
proper. They shall meet annually, keep a full record of their 
proceedings, and shall make an annual report to the General As- 
sembly, accompanied by the reports made to them by the superin- 
tendant and treasurer. They shall hold in trust any property 
given in any way for the use of the Asylum, and shall receive no 
compensation for their services, except the president. The 
Asylum shall be visited monthly by one of the directors, 
semi-annually by a majority, and annually by the whole 
board. 

The State treasurer shall be treasurer of the Asylum. 

The superintendent shall be a skilfull physician, shall attend to 
no business unconnected with the Asylum, shall not be subpenaed 
in any criminal trial except upon a special order of court. He 
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shall have the executive control of the institution, subject to the 
direction of the board of directors. 

All persons while employed in the asylum shall be exempt from 
serving on juries, from working on highways, and, in time of peace, 
from serving in the militia. 


ADMISSION OF PAY PATIENTS. 


Before any person shall be received into the institution as a 
pay patient, there shall be produced to the superintendent— 

I. The treasurer’s receipt for the payment of at least one 
month’s charge in advance. 

II. A sufficient obligation, conditioned for the maintenance of 
the patient while in the asylum. 

Ill. A certificate from some respectable physician, setting 
forth — 

1. That the patient is free from any infectious disease, and from 
vermin. 

2. The age of the patient, and a concise history of the case. 

3. The duration of the disease, dating from the first symptoms. 

4. The supposed exciting cause of the disease. 

5. Whether the disease is hereditary. 

6. Whether the patient has been subject to epilepsy. 

7. Whether the patient has made any attempt to commit any 
violence upon himself and others. 

8. The medical treatment pursued in the case, and any other 
circumstances known to the physician, tending to throw further 
light upon the subject. 


ADMISSION OF STATE PATIENTS. 


When a citizen of any county shall file with a justice, a state- 
ment, that a person having a legal settlement in the county, is 
insane, that he has been so less than two years, or that he is 
dangerous, and is in needy circumstances, the justice shall, with 
some neighboring justice, visit the person alledged to be insane, 
and afterward shall try the truth of the statement. At the trial, 
at least one witness shall be a respectable physician. : 

‘The justices shall file with the clerk of the common pleas of the 
county, a certificate of the facts found at such trial, and a certifi- 
cate from the medical witness, in the form required above, for pay 
patients. The clerk shall, thereupon, send copies of the certifi- 
cates to the superintendent of the Asylum, who shall immediately 
advise the clerk when the applicant can be admitted, if at all. 

Vou. Il. n. s. No. 12. 42 
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And that clerk shall direct how he shall be taken care of until his 
admission. . 

If the justices do not find the person to be in needy circum- 
stances, but the clerk shall become satisfied that he is, the clerk 
may send a certificate of this fact with the other certificates. If 
a bond, approved by the clerk, be executed to the State, for the 
safe keeping and support of the patient, he shall be delivered to 
his friends. But, upon breach of the condition, he shall be con- 
veyed to the Asylum. Every State patient being sent to the 
Asylum, shall be provided with clothing specified in the statute, at 
the expense of the county. The patient shall not be conveyed in 
company with criminals going to the penitentiary, nor shall be 
allowed to drink ardent spirits on the road. 

Any person certified, in manner above stated, to be a dangerous 
lunatic, and who shall not be entitled to admission into the Asy- 
lum, may be confined in the county poorhouse, or jail, at the ex- 
pense of the county if he be needy, at his expense, if not. Any 
such person shall be discharged upon the certificate of the attend- 
ing physician that he is restored to reason, upon his friends filing 
a sufficient bond to the State for his care and support. 

Any patient may be discharged from the asylum, by a director, 
upon application from the superintendent. When a State pa- 
tient is discharged as cured, the superintendent may furnish 
him with clothing and money not exceeding twenty dollars. 
Pauper idiots and lunatics discharged, as well as those not within 
the provisions of this act, shall be provided for like other poor. 

When application is made for more than the Asylum can re- 
ceive, recent cases shall have preference over others in the same 
county, then favorable chronic cases; other things equal, those 
who have applied longest, shall be preferred. No county shall 
have more than its just proportion. No distiction to be made 
between State and pay patients. 

A person confined as insane, may have the benefit of habeas 
corpus to try the question of his insanity. 


GUARDIANS OF IDIOTS AND LUNATICS. ’ 


The court of common pleas, of any county, may appoint a 
guardian for any idiot or lunatic having a settlement in the 
county ; which guardian shall be guardian of his ward’s minor 
children, and shall perform the duties, and have the rights and 
liabilities of the guardians of minors. In completing the real con- 
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tracts, or settling the insolvent estate of his ward, such guardian 
shall have the powers of an executor. A foreign guardian, ap- 
pointed in the United States over a foreign idiot or lunatic, having 
property in Ohio, shall have the same powers as if. he had been 
appointed in Ohio, after recording, in the proper county, an au- 
thenticated copy of his commission, giving satisfactory evidence to 
the court that the idiocy or lunacy continues, and making a sufli- 
cient bond with sureties, conditioned for the faithful administra- 
tion of his guardianship. 

The guardianship shall terminate as soon as the court of com- 
mon pleas shall be satisfied that the lunatic is restored to reason, 
or that the letters of guardianship Were improperly granted. 


iDIOTS AND LUNATICS IN JAIL, OR UNDER SENTENCE AS CRIMINALS, ETC, 


If any person, in prison, before indictment, shall be found by 
the examining court (Swan Stat. 724.) to have been idiot or in- 
sane when he committed the offense with which he is charged, or 
if said prisoner, at any time before conviction, shall be found by 
said court to have become insane after the commission of the 
offense, he shall be dealt with as if so found by two justices, in 
manner prescribed above. In the last case, if the lunatic shall be 
discharged from the Asylum, the bond for his support shall be 
conditional also, for his appearance, to answer to a prosecution 
when restored to reason. If he shall be confined in the Asylum 
or a poorhouse, then, upon his restoration to reason, the superin- 
tendent thereof, shall give notice to the prosecuting attorney, and 
retain the lunatic a reasonable time. 

When a prisoner not in needy circumstances, shall be be ac- 
quitted on ground of insanity, and the court shall be satisfied that 
his being at large is dangerous, he shall be taken care of, at his 
own expense, in the county poorhouse or jail, or as the clerk of 
the court may otherwise direct. If the prisoner is in needy cir- 
cumstances, he shall be dealt with as if he had been found in- 
sane by two justices, in manner above prescribed. 

If he become insane after conviction, the governor may pardon, 
or may commute or suspend the sentence. If the sentence be 
suspended, the convict shall be confined in the Asylum until re- 
stored to reason. Upon the expiration of the suspension, the sen- 
tence shall be executed, unless the governor otherwise order. 

When any other persons than those already described in 
this division, shall be confined in jail, and shall be insane, they 
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may be proceeded against by two justices, and sent to the asylum, 
poorhouse or jail, or discharged upon bond given for their safe 
keeping and support. 

MISCELLANEOUS PROVISIONS. 


If any insane person should elope from the Asylum, the sheriff 
of the proper county, upon being notified by the superintendent, 
shall apprehend him and bring him back. 

Before discharging any patient, the superintendent may require 
a bond, with sufficient surety, for the safekeeping of the patient. 

No patient who has committed homicide, shall be discharged 
without the consent of the superintendent, and the written dis- 
mission of a majority of the directors. 

No person under charge for any offense punishable by confine- 
ment in the penitentiary, shall be admitted into the Asylum, with- 
out an inguisition of lunacy, as above described. 

Actions for debts due the Asylum, may be maintained in the 
name of “ The Superintendent of the Ohio Lunatic Asylum ;” and, 
if not founded on a sealed instrument, the declaration may be in 
assumpsit in the common courts. 

Prosecuting attorneys shall attend to suits instituted in behalf 
of the Asylum.—p. 72. 


Plank Roads. The General Turnpike Company Act, is ex- 
tended to companies incorporated to construct a road of any other 
description. 

Every plank road shall be at least two, and not more than four, 
rods wide; and shall have at least sixteen feet width of smooth, 
permanent road, eight feet of which, at least, shall be made of 
plank not less than two inches thick, and shall nowhere have an 
ascending grade of more than one foot in ten. 

If any road company hereafter incorporated, shall not begin to 
construct its road within two years of its incorporation, the act in- 
coporating it shall be void. At any time, twenty years after, tolls 
may be collected on such road; the rate of toll may be regulated 
by law, and the proper authorities of the county through which 
it passes, may purchase it under regulations to be prescribed by 
law. No tollgate to be erected within half a mile of the im- 
proved part of any city or village. This act not to apply to rail- 
road companies.—p. 49. 


Public Schools. The Public School Act is extended over town- 
ships and school districts, now or hereafter to be organized, except 
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tc townships or school districts containing less than five hundred 
inhabitants, and consisting neither in whole nor in part of an in- 
corporated town. 

Such township and school districts shall be known and recog- 
nized as single school districts, with all the powers and franchises 
conferred upon such by the general school act. 

When any such school district shall be organized, all land and 
other property belonging to the same for school purposes, shall be 
vested in the Board of Education thereof. 

The Board of Education of any district may exclude from 
school all children under the age of six years. 


Poor—Temporary Relief. ‘Township trustees may afford tempo- 
rary relief to the suffering poor, without removing them to the 
poorhouse, when such removal shall be inexpedient — except 
in the counties of Fairfield, Perry, Hocking, Clark, and Co- 
shocton.—p. 62. 


Railroad Companies. Authorized to open transfer books in 
other States.—p. 51. 


Railroad Companies. May be sued in any county through 
which the read passses, process shall be issued to the sheriff of the 
county, where the principal business office is kept, to be served 
personally on the president, if found, if not, to be left at the 
office. 

May be sued before a justice of the peace of any township 
through which the road passes. Summons to be served on the 
president, or left at the office, if the principal business office be in 
his township ; if not, the summons to be sent to the sheriff of the 
county where the principal office is situated, to be served there. 
—p. 52. 


Receivers. They may be appointed or removed in vacation, as 
well as in term, on written notice ; but the order must be attested 
by the judge and filed in the clerk’s office, to be recorded.—p. 33. 


Record in Chancery. Depositions in chancery not to be copied 
into the record, unless specially ordered by the court, except upon 
bi.ls to perpetuate testimony.— p. 33. 


Religious Societies. Property conveyed in trust to any religious 
association, shall be held by the persons provided for in the in- 
strument creating the trust; or, if there be no such provision, by 
persons appointed by a competent court. No person shall be 
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elected by such association to act as trustee to the exclusion of 
trustees so appointed.—p. 71. 


Remanding Cases. The supreme court may remand any case 
in law or chancery, to the inferior court, for further proceedings. 
—p. 33. 


Replevin before Justices. Bond on delivery of the property, in 
double the appraised value, but in no case, less than $50. If val- 
uation exceed $100, case to be certified up to C. P.— p. 27. 


School Tax. An act prescribing the mode of levying and col- 
lecting the school tax.—p. 41. 


Scire Facias to make Parties. When judgment has been recov- 
ered, and other persons are jointly liable, which fact was not 
known to the plaintiff, he may make them parties by scire 
facias.— p. 31. 


Sheep, Protection of. In the counties of Delaware, Morrow, 
Licking, Fayette, Ashtabula, Madison, Lake, Summit, Coshocton, 
Guernsey, Columbiana, Mahoning, Allen, Miami, Defiance, Hu- 
ron, and Erie, owners of dogs shall be taxed fifty cents annually 
for the first dog, one dollar for every additional dog they own. 
Half the proceeds of this tax are to be appropriated to the school 
fund of each county, and half to remunerating resident taxpayers, 
whose sheep may be killed or injured by dogs, whose owners are 
unknown. Every dog found away from its owner’s premises, not 
in company with any one claiming control over it, may be 
killed.— p. 59. 


Townships—Extension of Limits. Upon the application of a 
majority of the legal voters of any incorporated town, the county 
commissioners may extend the limits of said town. And the 
county commissioners may, in their discretion, reduce the limits 
of any town.— p. 63. 


Turnpike Companies. May construct a track of plank over their 
roads.— p. 55. 


Turnpike Companies. No Turnpike Company shall have a toll- 
gate, or receive tolls, within the corporate limits of any incorpo- 
rated city, town, or village, or within eighty rods of such limits. 

In no case shall there be more than two tollgates on any con- 
tinuous six miles of any plank road. 

Legislature shall have power, after twenty years, to change the 
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rate of toll on any turnpike or plank road, except such as are al- 
ready wholly or partly constructed. If any company shall not 
begin the construction of its road within three years from the time 
of its incorporation, the act of incorporation shall be void.— p. 48. 


Virginia Military District. The county commissioners of any 
county may have copied from the office of the auditor of State, 
all the entries, surveys, and plats of all tracts of land in said 
county [which belonged to the Virginia Military District.] The 
said books to be deposited in the recorder’s office, and certified 
copies of any portion thereof, shall be received in evidence. The 
correctness of the record, or of the copy, may, however, be im- 
peached by competent proof.— p. 69. 


Weights and Measures. The State sealer is required to procure 
for each county in the State, a suitable balance for the use of the 
weights and measures already procured.— p. 57. 





LORD CAMPBELL. 


We subjoin a report of the address delivered by Lord Camp- 
bell, on the occasion of leaving the Society of Lincoln’s Inn, 
where the ceremony of what is called “ringing out” was per- 


formed, on Wednesday, the 6th of March. That address, of 


course, referred to his eminent predecessor. 


“ Lord Campbell was, on Wednesday, sworn in a Sergeant-at- 
Law and Lord Chief Justice of England, in the Lord Chancellor’s 
private room, at the House of Lords. Mr. Justice Coleridge, and 
Mr. Justice Wightman were present; and the noble Lord, after 
the ceremony, received the congratulations of his friends. The 
ceremony took place shortly before five o’clock. The following 
address, by Lord Brougham, and answer by the new Lord Chief 
Justice, were delivered at Lincoln’s Inn, upon the latter noble and 
learned lord taking leave of the society, in order to become a 
member of Serjeant’s Inn : — 


“Lorp Brovcuam. — ‘It is a painful occasion for us, Lord Camp- 
bell, on your quitting our society, to sever a tie which has, for 
nearly a quarter of a century, knit us together. But, under this 
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serious loss, we have the satisfaction of knowing that you do not 
leave this for another respectable and learned society (though not 
more respectable or learned than ours), there to remain. You 
will speedily be called to fill the highest place among the judges 
of the land—the Common Law judges—by the favor of the 
crown, with the full assent of our common profession. The ardu- 
ous nature of the duties which will thus devolve upon you, I need 
not stop to remark, — arduous in the proportion of their incalcula- 
ble importance to your country —I may say to the world, consid- 
ering the exalted position which British justice holds in the estima- 
tion of all mankind. But I may note the great augmentation 
which the difficulties of your new situation receive from the merits 
of the great magistrate whom you succeed, and whose retirement, 
to the sorrow of all the profession and all the community, has 
been occasioned by the failure of his bodily health. This topic 
was well handled, on a like occasion, by him whom all of us, his 
successors in the Great Seal, have ever regarded and revered as 
the founder of equity in this country — Lord Nottingham — on 
the retirement of Lord Hale from the seat of justice. But I will 
not dwell on this subject, well aware that, in following that emi- 
nent man’s argument, | should fall so far short of it. Of him 
whom you succeed, however, I may be permitted to say that no 
judge ever brought to his high office a greater natural capacity, 
more improved by diligent and enlarged study — that none ever 
exercised their judicial functions with more sagacity, more indus- 
try, greater patience, greater courtesy to all—an impartiality 
more absolute, a desire to get at the truth, and the right more un- 
remitting ; in fine, a more constant and inflexible love of justice — 
the first of qualities in a judge. To these official virtues of your 
illustrious predecessor, must be added the private and personal 
qualities by which he won the affections, and commanded the re- 
spect of all, and attracted their admiration, as well in public as in 
private life. ‘To him I may surely apply the words of the renowned 
Roman orator, spoken of his friend and brother jurisconsult : 
‘Erant in eo plurime litere, nec ex vulgares, sed interiores 
queedam et recondite, divina memoria, summa verborum et gravi- 
tas et elegantia ; atque hec omnia vite decorabant dignitas et in- 
tegritas. Plena senectutis literate oratio. Quanta severitas in 
vultu! Qantum ponderis in verbis! Sileamus de isto ne augea- 
mus dolorem.’ 

“ Lorp CampseLt. —‘ It is to me the highest civtilhactiens to have 
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been addressed by one who has so long been the distinguished 
ornament of our common profession, and to whom, for so many 
years, | have been indebted for constant acts of kindness and 
friendship. ‘Truly has he represented the arduous nature of the 
duties I am called to discharge, and their increase by the high 
merits of him to whom I succeed. In every one word of the 
eulogy just pronounced on that great judge, I cordially concur; 
and it will be my constant endeavor to set his bright example 
before my eyes, in the hope of following him, though at a distance. 
The difficulties of my position will be greatly relieved by the 
known learning and talents of my much esteemed brethren on the 
bench, with whom I have the happiness of living on the most cor- 
dial terms of friendship; and also by the learning and talents of 
the enlightened bar, whose aid I shall, I trust, have the happiness 
to possess. The moment of quitting this society, is, no doubt, a 
painful one ; and | never can forget those happy hours which I have 
passed in the company of those whom I see around us, and whose 
full attendance on the present occasion, | regard as a most valua- 
ble testimony to their having not been displeased with our inter- 
course. I respectfully take my leave of you.’ 

Lorp Broveuam added, that he had, in the agitation of the mo- 
ment, omitted to mention that Lord Campbell’s having quitted the 
bar for some years, formed no objection to his present promotion ; 
for he (Lord Brougham) was bound in gratitude, and in strict jus- 
tice, to state, that during those years, Lord Campbell had 
labored unremittingly in the High Courts of Appeal, and had thus 
been not out of the profession, but inured, by practice, to judicial 
habits. 





COURT OF EXCHEQUER.—DECEMBER 7, 1849. 


Hurcamson, Execurrix v. York, Newcastite anp Berwick Rat- 
way Company. 


No servant can recover damages from a master for injuries sustained by him m8 the 
negligent conduct of a fellow servant. 


Tus act was brought under the 9 and 10 Vict. c. 93, (for com- 
pensating the families of persons killed by accidents), by the plain- 
Vou. Il. n. s. No. 12. 43 
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tiff, as widow and executrix of her husband, who was in the 
defendants’ employ as clerk, to recover compensation from the 
defendants for his death, which was caused by an accident while 
travelling on their line. The defendants pleaded that the de- 
ceased was in their service at the time of his death, and that the 
accident was caused by the negligence of a fellow servant. The 
plaintiff demurred to this plea. Cur. ad. vult. — 
Hugh Hill, in support of the demurrer ; J. Addison, contra. 


The court held that the plea was good, as it constituted a com- 
plete answer to the action, by setting out that the deceased’s death 
was caused by the negligence of a fellow servant; and in accord- 
ance with the decision in Priestly v. Fowler, 3 M. & W. 1, the 


demurrer was overruled. 


te. 
or 





RECENT AMERICAN DECISIONS. 
SUPREME COURT OF VERMONT. 


Outver C. Woopwarp v. ALonzo THATCHER. 


If the owner of an unsound horse sell the horse, warranting him to be sound, the buyer may 
sell the horse for the best price he can obtain, without first offering to return him to the 
vendor ; and if the buyer act with common prudence and discretion in disposing of the 
horse, the rule of damages, in an action for deceit brought by him against the vendor, will 
be the difference between the price which he obtained for the horse, and what the horse 
would have been worth if he had been sound, as he was warranted to be. 


Trespass on the case for a false warranty; or deceit, in the ex- 
change of a horse. Plea, the general issue, and trial by jury, 
November Term, 1846, — Kettoee, J., presiding. 

On trial, the plaintiff gave evidence tending to prove that he 
exchanged horses with the defendant, on the 17th of December, 
1845, and that, in the contract of exchange, the defendant war- 
ranted the horse, by him transferred to the plaintiff, as being then 
sound ; that the horse was then, in fact, unsound and diseased, 
and continued so during all the time the plaintiff owned him; 
that while the plaintiff owned him, the horse, though well treated 
and fed, remained poor, and did not improve, and continued so 
diseased, that most persons, who examined him, considered him 
as of no value; that the plaintiff, regarding the horse as having 
an incurable disease, on the 20th day of February, 1846, sold 
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him for ten dollars, which was the most he could obtain; and that 
the horse, if sound, would have been well worth one hundred 
dollars. 

The defendant gave evidence tending to prove, that he did not 
warrant the horse, but only represented, that the horse had been 
affected with the horse distemper the previous spring, the effects 
of which were stili upon him, and also gave evidence tending to 
prove, that whatever ailed the horse, was but the effect of that 
disease. The testimony also tended to prove, that the horse, af- 
ter he was sold by the plaintiff, had ultimately recovered, so that 
he had been recently sold for more than one hundred dollars, and 
that, at the time of the present trial, he was apparently sound and 
well. 

The defendant requested the court to charge the jury, on the 
subject of damages, that, if the plaintiff was entitled to recover, it 
was so much as the disease, which was upon the horse, lessened 
the actual value of the horse, or only so much, as that would have 
lessened his value to the plaintiff, if the plaintiff had kept and 
treated the horse, as he had since been kept and treated. 

But the court instructed the jury, upon this point, that, if they 
found the warranty proved, as alledged by the plaintiff, and that 
the horse was then unsound, the plaintiff was entitled to recover 
such amount of damages as he suffered from that unsoundness, 
that is, the difference between what he obtained for the horse, and 
what he would in fact have been worth to him, if he had been 
sound, as warranted, if the plaintiff,in the keeping, treatment and 
disposing of the horse, exercised ordinary care, diligence, pru- 
dence and discretion ; and that, if they should find that the horse, 
since he was sold by the plaintiff, has, by the treatment he has 
received, entirely recovered, yet, if that recovery were contrary to 
the reasonable expectations entertained in relation to the horse, 
when owned by the plaintiff, it should not diminish the panintl's 
claim for damages. 

Verdict for plaintiff. Exceptions by defendant. 

Washburn & Marsh and Tracy & Converse, for defendant. 

The defendant insists, that his liability is to be determined by 
the actual condition of the horse at the time of the sale ; and that 
this liability can not be enhanced by any subsequent conduct of 
the plaintiff, in the management or disposal of the horse. Any 
other rule would allow the plaintiff to kill the horse, and then 
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to make his own judgment, instead of the condition of the horse, 
the standard for determining the defendant’s liability. 

But at least the plaintiff should have offered to return the horse 
to the defendant, and have thus given him an opportunity to re- 
scind the bargain; and, without doing so, the defendant insists 
that he can not be made liable for the enhanced damages. Selw. 
N. P., Tit. Deceit; Chesterman v. Lamb, 2 Ad. & E. 129, [29 E. C. 
L. 50]; Buchanan v. Parnshaw, 2 T. R. 475 ; Clare v. Maynard, 32 
B.C. L.713; M’Kenzie v. Hancock, R. & M. 436, [21 E. C. L. 484.] 

C. Coolidge, for plaintiff. 

The legal rule of damages is, that the party is to be put in as 
good condition as he would have been in, had the contract been 
performed. Ferris v. Barlow,2 Aik. 106; Cary v. Gruman, 4 Hill, 
625; Voorhees v. Earl, 2 ib. 288. Inasmuch as no other evidence 
of the market value of the deceased horse was given, than what 
was furnished by the highest price the plaintiff could obtain for 
him —and he was not bound to keep the animal —the court cor- 
rectly put the rule, as between what the horse was sold for, and 
what he would have been worth, if sound. As to the first part of 
the defendant’s request, the court gave instructions substantially 
conforming to it; and the latter part of the request demanded the 
conditions, that the plaintiff was bound to keep the animal, until 
he should die, or be restored to soundness, and meanwhile treat 
him curatively, just as others have done — the one condition un- 
reasonable, the other impracticable. 

The opinion of the court was delivered by 

Haut, J. We think the charge of the county court was entirely 
correct. The defendant had warranted the horse sound, when he 
was unsound. He had violated his contract. The plaintiff found 
a different horse on his hands from the one he had contracted for 
—a sick horse, which he can not be supposed to have wanted. 
It would be unreasonable that he should be obliged to incur the 
trouble and risk of keeping him for a long period, in order, by ex- 
periments in medical or other treatment, to ascertain if he could 
not be made more valuable to him. It is but just, that he should 
be at liberty to get the horse off his hands in the best manner he 
could; and if, in disposing of him, he acted with common pru- 
dence and discretion, we can see no reason why the price ob- 
tained for him should not be deemed the proper measure of his 
value. The difference between the price obtained and what the 
horse ought to be worth by the warranty, would be the actual loss, 
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which the plaintiff would sustain by the defendant’s breach of 
contract; and it is right, that the plaintiff should be allowed to 
recover it. 

It is insisted, in behalf of the defendant, that, by the English 
authorities, the price for which an unsound horse is sold by the 
purchaser, can not be taken as the measure of his value, in esti- 
mating damages, unless the purchaser have previously offered to 
return him to the seller. But the authorities cited do not support 
this position. They merely show, that when the plaintiff seeks to 
go beyond the difference in value between the horse as sound and 
unsound, and, over and above that difference, claims to recover 
special damages for the keeping of the horse, until he could sell 
him, he must show, that he had previously offered to return him. 
None of the cases go farther. In Caswell v. Coare,1 Taunt. 566, 
the reason given by Chief Justice Mansfield for the rule, that the 
plaintiff must offer to return the horse, before he can claim dam- 
ages for the keeping, is, that it is not the defendant’s fault that 
the plaintiff keeps him. For he adds, “ when the warranty was 
broken, the plaintiff might instantly have sold the horse for what 
he could get, and might have recovered the residue of the price 
in damages.” It is only then, where the purchaser desires to 
charge the seller with the expense of keeping the horse, until he 
can have an opportunity of selling him, that any offer to return 
him is necessary. 

It appearing distinctly from the bill of exceptions, that the jury, 
under the charge, could have found no other damages than the 
difference between the horse as warranted, and what he was ac- 
tually worth to the plaintiff, we are satisfied the verdict was right. 
The judgment of the county court is, therefore, affirmed. 





RIGHTS OF NAVIGATION — CONSEQUENTIAL DAMAGES. 


BY W. ¥. GHOLSON. 


A veESssEL was, by some accident, injured and sunk in one of the 
navigable rivers of England, and abandoned by the owner. Sub- 
sequently, another vessel, in passing, struck against the sunken 
vessel and was injured, and an action was brought to recover for 
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such injury against the owner of the sunken vessel, on the ground 
that it was a duty incumbent on him either to remove his sunken 
vessel from the channel of the river, or to give notice in some way 
to those engaged in the navigation of its position. It was held 
by the court, that the action could not be maintained. 

In the opinion of the court delivered by Maule J., it was said, 
*“ There seems no doubt, that it is the duty of a person using a pub- 
lic navigable river with a vessel, of which he is possessed, and has 
the control and management, to use reasonable skill and care to 
prevent mischief to other vessels; and that, in case of a collision, 
arising from his negligence, he must sustain, without compensa- 
tion, the damage occasioned to his own vessel, and is liable to 
pay compensation for that sustained by another, navigated with 
due skill and care: and this liability is the same, whether his ves- 
sel be in motion or stationary, floating or aground, under water or 
above it; in all these circumstances, the vessel may continue to 
be in his possession, and under his management and control; and, 
supposing it to be so, and a collision with another vessel to occur 
from the improper manner in which one of the two is managed, 
the owner of the vessel properly managed, is entitled to recover 
damages from the owner of that which was improperly managed. 
This duty of using reasonable skill and care for the safety of other 
vessels, is incident to the possession and control of the vessel. 
Subject to this obligation, the owner has a right, while his vessel 
is afloat, to proceed in any direction, and to remain at any place, 
and, when it is aground, whether sunk or not, to remain as long 
as the occasions of his voyage require. Of the existence of these 
rights, and of these duties, so long as the possession and control 
of the vessel continue in the same person, there seems to be no 
doubt. Nor does there seem to be any doubt, that, if these were 
transferred to another person, the rights and the duties would also 
be transferred to him, and the original owner would cease to be 
entitled to, or bound by them. But a person may cease to have 
the possession and control of a vessel, although they are not 
transferred to any other person; as is commonly the case, when, 
by some casualty of navigation, it is brought into a situation 
in which the owner abandons and relinquishes the possession and 
control, because it is impossible to retain them: and the effect 
which this new state of things may have on the duties and lia- 
bilities in question, does not appear to admit of so simple a de- 
termination as that which relates to the duties and liabilities 
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incident to a possession, continuing in the same person, or trans- 
ferred to another. Those duties and liabilities, there seems to be 
no doubt, are different in cases where the relinquishment of pos- 
session is wrongful, or arises out of circumstances occasioned by 
the wrongful act or omission of the owner, from what they are 
where he is blameless. 

“In the present case, — supposing the barge to have been out 
of the defendant’s possession at the time of the collision, — there 
is nothing to show that the defendant wrongfully ceased to be 
possessed, or wrongfully occasioned any thing which led to the 
ceasing of his possession: the only wrong complained of, is the 
omission to use means to prevent damage from the sunken barge. 
It is, therefore, not necessary to inquire what would be the effect 
of a wrongful act or neglect leading to a divesting of the posses- 
sion. No such wrong being alledged, none is to be presumed ; 
and the question, therefore, is, what is the duty of the person who 
had the possession and control of a vessel, which, without any fault 
of his, has, while in his possession, sunk, so as to obstruct a public 
navigable river, with respect to vessels navigating the river after 
his possession and control has ceased. It probably can not be 
safely affirmed, that, in no case where a vessel has sunk without 
fault of the owner, does any duty of this kind at all arise, or con- 
tinue for any time: nor is it necessary to decide this question ; for, 
in order to sustain the declaration, we must hold that, in every 
state of things, consistent with the facts stated in the declaration, 
the defendant was bound to do that which the plaintiff complains 
of his having omitted. Now, although there seems no doubt — as 
we have before observed — that he was bound to use due care to 
prevent injury to others, as long as his possession and control 
continued ; and although, after they ceased — supposing they did 
cease — there may have possibly existed a state of facts which 
would cause the continuance of such a duty for some time; we 
think that it can not be universally affirmed, that, in all cases 
where the possession and control of the owners have ceased, such 
a duty arises. Indeed, as we have before stated, it seems clear 
that the duty does not continue in the original owner, when his 
possession and control have been transferred to another. And 
where the possession and control have not been transferred, but 
have been relinquished and abandoned, we do not think that the 
duty always arises, and continues for an indefinite time. Where 
the navigation of a river has become obstructed by a vessel which 
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has been sunk and lost to the owner, without any fault of his, 
the public inconvenience of the obstruction is one, in respect of 
which the owner differs from the rest of the public only in having 
sustained a private calamity, in addition to his share of a public 
inconvenience: and this difference does not appear to be any 
reason for throwing on him the cost of remedying or mitigating 
the evil. 

“In the case of The King v. Walls, 2 Esp. N. P. C. 675, Lord 
Kenyon held, that the owner of a ship sunk in the Thames by ac- 
cident and misfortune, without his default or misconduct, was not 
liable to an indictment for not removing the obstruction. It was 
contended, for the prosecution, in that case, that, although the de- 
fendant was not punishable for causing the nuisance, it having 
arisen from accident, it was his duty to remove it: but the learned 
judge answered, that perhaps the expense of removal might have 
amounted to more than the whole value of the property. The 
same reason would apply in the case of an indictment for not giv- 
ing notice by signal, or taking other means to prevent damage 
from a sunken vessel; the expense of doing so, might, and proba- 
bly would, be greater than any private benefit which the owner 
would derive from it: and, whether it were greater or not, the 
reason seems to be the same for not throwing on the owner any 
special share in the consequence of a public misfortune with which 
he had no particular concern, except that it arose out a private 
disaster, which he had innocently suffered. 

“In the case of such impediments to navigation, arising out of 
unavoidable accident, the proper rule seems to be, that the ex- 
pense of removing or diminishing the danger arising from them, 
should be defrayed by those who would be benetitted by such a 
measure ; as is done in the case of lighthouses, which are erected 
to diminish the danger arising from natural impediments to navi- 
gation ; and such measures are the proper subjects of local regu- 
lations, to be made on a comparison of the danger to be guarded 
against, and the expense to be incurred. It is scarcely necessary 
to observe that, if no indictment would lie, under the circumstan- 
ces stated in this action, for the danger and impediment to the 
public, no action can be maintained for the particular damage 
sustained by the plaintiff. Brown v. Mallett, 5 C. B. 616, 57 E. 
C. L. R.” 

An interesting question is presented for consideration, and left 
undecided in the foregoing remarks of the learned judge. Whether 
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the owner of a vessel which has been sunk in a navigable river, 
by a wrongful act or omission, by carelessness or negligence, is 
under any obligation to the public, to remove such vessel when 
an impediment to the navigation, or would be liable for an injury 
occasioned to another vessel by such an obstruction. Is there 
any distinction, as seems to be intimated in the opinion of the 
court, between the case of a vessel sunk by an accident or misfor- 
tune, and one sunk by an act of carelessness or negligence, the 
circumstances being in other respects the same ? 

It might be an important inquiry, whether, in such a case, the 
damage resulting from the wrongful act of negligence would not be 
considered too remote a consequence to give a right of action, and 
in this connection it may not be unacceptable to refer to some re- 
marks as to consequential damages made in a recent case in 
South Carolina. The substance of those remarks were, that it is 
difficult “to lay down any general rules, by which consequences 
that shall be answered for, and those which are too remote for 
consideration, may be always distinguished.” A distinction is 
to be observed between cases where the damage ensues, while the 
injurious act is continued in operation and force, and those where 
the damage follows after the act has ceased. In the former, it is 
usually of small moment to inquire whether the damage was the 
natural consequence of the injury, because the immediate con- 
nexion between the wrongful act, and the damage sustained, 
shows that the damage, however extraordinary, has actually re- 
sulted directly from the injury. In the latter class, “the connex- 
ion is not immediate between the injury and the consequences, 
and it becomes indispensable to discriminate in some way be- 
tween the various consequences that in some sense, may be said 
to proceed from the act, for all of them can not constitute legal 
damage.” 

An act of trivial misconduct, or slight negligence, which does 
no direct harm, may set in motion some second agent that shall 
move a third, and so on, until the most disastrous consequences 
ensue. “The first wrongdoer, unfortunate rather than seriously 
blamable ,can not be made answerable for all of these consequences. 
He shall not answer for those, which the party grieved has contribu- 
ted by his own blamable negligence or wrong, to produce, or for 
any which such party, by proper diligence might have prevented.” 

“Only the proximate consequence shall be answered for. The 
difficulty is to determine what shall come within this designation. 

Vou. II. nw. s. No. 12. 44 
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The next consequence only is not meant, whether we intend 
thereby the direct and immediate result of the injurious act, or the 
first consequence of that result.” Various cases show that in 
search of the proximate consequences, the chain has been followed 
for a considerable distance, but not without limit or to a remote 
point.” 

“Such nearness in the order of events, and closeness in the 
relation of cause and effect, must subsist, that the influence of the 
injurious act may predominate over that of other causes, and 
shall concur to produce the consequence, or may be traced in 
those causes.” ‘To a sound judgment must be left each particular 
case. 

The consequences to be answer for, should be natural as well as 
proximate. By this is to be understood “not that they should be 
such, as upon a calculation of chances would be found likely to 
occur, nor such as extreme prudence might anticipate, but only, 
that they should be such as have actually ensued one from 
another, without the occurrence of any such extraordinary con- 
juncture of circumstances, or the intervention of any such extra- 
ordinary result, as that the usual course of nature should seem to 
have been departed from. In requiring concurring consequences, 
that they should be proximate and natural to constitute legal 
damage, it seems that in proportion as one quality is strong, the 
other may be dispensed with: that which is immediate can not be 
considered unnatural; that which is reasonably to be expected, 
will be regarded, although it may be considerably removed.” 
Harrison v. Beckley, 1 Strobhart, 548, 549. 





QUEEN’S BENCH—JANUARY 22, 1850. 


Tue Royat Excuaner Assurance Company v. M’Swiney. 


INSURANCE ON PROFIT ON GOODS—INSURABLE INTEREST—CONSTRUCTION OF POLICY 
— COMMENCEMENT OF RISK— LOSS BY PERILS OF SEA. 


M. the plaintiff below, agreed to buy six thousand bags of rice, supposed to have been shipped 
at Madras, on board a certain ship, to arrive in England on or before the end of May. 
In a few days after making this contract, he agreed to sell the same six thousand bags on 
terms exactly similar, except at an advanced price. He thereupon, with a view of insu- 
ring the expected profit which would accrue to him on the arrival of the rice by virtue 
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of these contracts, caused a policy of assurance in the usual form to be effected with the 
defendants ‘‘at and from Madras to London,” etc., ‘‘ on profit on rice,”’ ete., ‘ begin- 
ing the adventure upon the said goods and merchandize from and immediately following 
the loading thereof on board the said ship at Madras.’’ He did not communicate to the 
defendants the terms of the contracts. 

The six thousand bags of rice were ready to be shipped at Madras, and twelve hundred bags 
were put on board the vessel, when the vessel was driven out to sea by a gale of wind, 
which spoiled the twelve hundred bags of rice, and so injured her that she was disabled 
from taking on board the remaining four thousand eight hundred bags, which were con- 
sequently sent to London in another vessel, and arrived therein June. The injured ship, 
after having been repaired, arrived in London in the November following, without any 
of the rice. The assurance company paid M. for the loss of profit on the twelve hun- 
dred bags of rice, but refused to pay anything for the loss of profit on the remaining four 
thousand eight hundred bags. 

Held, that M. had, under the contracts, an insurable interest in the expected profit on the 
rice, and might, by a policy adapted to the case, have insured that special interest against 
the several contingences by which it was defeasible, viz., loss of all the rice, loss of part 
of the rice, loss of the ship, and delay in the arrival of the ship. 

That the policy actually effected by M. insured his special interest as a profit on rice, but 
only against losses by perils of the sea, or other perils specified in the policy directly 
affecting the goods; and that as the risk on goods insured by a similar form of policy 
would not commence, until the goods were put on board, the insurance on the profit on 
goods (which ordinarily is only the excess of their value at the port of loading), would, in 
like manner, not commence uutil the goods were shipped ; consequently, that under this 
policy the risk had not commenced with respect to the profit on that portion of the rice 
which had not been shipped on board the vessel. 

That even if the risk were assumed to have commenced with respect to the profit on the rice 
on shore, the company were not liable as for a total loss, or bound te indemnify M. further 
than in respect of the profit on the portion of the rice which has been shipped and injured 
by the sea ; as the loss of the whole profit under the contracts by reason of the damage 
occasioned by the sea to the part shipped, was not a loss by peril of the sea, or any peril 
insured against directly affecting the rice on shore; and the loss of profit arising from 
the retardation of the voyage was nota loss by any peril covered by the policy. 


Tuts was a writ of error, brought by the defendant below, to re- 
verse the judgment of the Court of Queen’s Bench, which had 
been given in favor of the plaintiff below. The action was in 
covenant on a policy of insurance for £600. 

The declaration stated in substance that the plaintiff had 
agreed to buy of Messrs. Drouhet, Gardiner & Co. six thousand 
bags of rice, then supposed to have been shipped at Madras, on 
board the Edward Bilton, to arrive on or before the end of May. 
That the plaintiff agreed to sell the same on the like terms, but at 
an advanced price of 1s. 6d. perewt. That the plaintiff had good 
reason to expect, by reason of the contract, on arrival of the rice, 
to make a profit of £675 on the expected profit on the said rice, 
and thereupon caused himself to be assured by the defendents in 
respect of the expected profit on the said rice. The policy, which 
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was in the usual form of polices of insurance by the corporation 
of the Royal Exchange Assurance Company, was then set out in 
words at length. It stated that the assurance was “on profit on 
rice, upon any kind of goods or merchandise whatever, loaded or 
to be loaded, etc., and also on the body of the ship, etc., beginning 
the adventure on the said goods and merchandise from and immediately 
following the loading thereof on board the ship at Madras,” and upon 
the said ship, etc., until she should be and arrive at London. It 
then averred that “thereupon, they, the corporation, became the 
insurers to the plaintiff, for the said sum of £600, in respect of the 
said expected profits on the said rice so agreed to be bought and 
sold as aforesaid, against the risk aforesaid.” Then it alledged 
that, before the damage and loss, the ship called the Edward Bil- 
ton, was at Madras, and about to take the said rice, namely, the 
said six thousand bags, on the voyage in the said policy mentioned 
to London aforesaid, “ and the said rice, to wit, the said six thou- 
sand bags thereof, being of good quality, to wit, equal to the said 
samples, was then ready and about to be taken in the said ship on 
the said voyage, in the same policy mentioned, and consigned to 
the said persons, who agreed to sell the same to the plaintiff as 
aforesaid ; and a part, to wit, one thousand two hundred bags, of 
the said rice was then shipped and loaded on board the said ship, 
for the purpose of being carried on the said voyage to London as 
aforesaid; and the residue of the said rice, to wit, four thousand 
eight hundred bags thereof, then was at Madras aforesaid, ready 
and about to be loaded on board the said ship, for the purpose of 
being carried on the said voyage to London aforesaid ; and the 
said rice, to wit, the said six thousand bags thereof, was then ready 
and about to be, and would then have been carried to London in 
the same ship, and the said profit made by the plaintiff in respect 
thereof, but for the damage and loss hereinafter mentioned; and 
the said ship then, and while she was at Madras aforesaid, ready 
and about to take on board the rest of the said rice, and pro- 
ceed therewith on the said voyage, was, by the perils of the seas 
and by stormy and tempestuous weather, greatly damaged and in- 
jured and rendered incapable of taking, and by reason thereof, 
did not take the said rice, or any part thereof, on the said voyage 
to London aforesaid, or elsewhere, so as to enable the plaintiff to 
make the said profit, or any profit thereof; and the said part of 
the said rice so on board of the said ship was then, by reason of 
the said perils, spoiled and lost, so that no profit could be or was 
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made of the same; and the said residue of the said rice was then, 
by the said perils prevented from being shipped and loaded on 
board the said ship, and carried on the said voyage. And the 
plaintiff says that, by reason of the perils aforesaid, the same be- 
ing perils insured against by the said policy, the said vessel 
was wholly prevented from arriving, and did not arrive with 
the said rice, or any part thereof, on or before the end of May, 
1847 (which had elapsed before this suit) or at all, so as that the 
plaintiff could make the said profit or any profit of the same; 
and the said profit on the said rice, so insured by the said policy, 
as aforesaid, during the said risk insured against by the said 
policy, to wit, by the said perils of the sea, and stormy and tem- 
pestuous weather, wholly lost to the plaintiff, and the plaintiff was 
thereby damnified to a large amount, to wit, £675,” etc. 

The pleas were statuable pleas. The defendants, etc., “ except 
as to so much of the declaration, aud the causes of action therein 
alledged, as relates to the said part of the said rice above alledged 
to have been shipped and loaded on board the said ship, and the 
said expected profit of the plaintiff thereon, say that they have not 
broken the covenants contained in the said policy in the said 
declaration mentioned, or any of them, except as aforesaid. And 
of this the defendants put themselves upon the country. And as 
to so much of the said declaration and causes of action as is above 
excepted, the defendants say that the plaintiff ought not further to 
maintain his action, because the defendants now bring into court 
the sum of £102, ready to be paid to the plaintiff,’ etc. The 
plaintiff joined issue on the first plea, and as to the second plea, 
accepted the sum paid into court in satisfaction. A special ver- 
dict was found upon the trial, which is fully stated in the report of 
the case in the court below. 

The judgment of the court was now delivered by — 

Parke, B.— This case was argued before my Brothers Alder- 
son, Maule, Rolfe, Cresswell, Platt, Williams, Talfourd, and my- 
self, at the last Sittings. The action is on a policy of insurance 
of the Royal Exchange Assurance Company. The declaration is 
out of the usual form. [The learned Judge then stated the plead- 
ings and the special verdict at length.] Upon the special verdict 
the Court of Queen’s Bench gave judgment in favor of the plain- 
tiff. On the argument before us, it is contended that this judg- 
ment was erroneous, and we think that it was. The first ques- 
tion discussed was, whether the plaintiff had an insurable interest 
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in the profit on the rice. Under the circumstances stated in the 
special verdict, we feel no doubt that he had ; he had entered into 
a binding contract with Drouhet & Co., by virtue of which he 
would have had a right to have had six thousand bags of rice de- 
livered to-himin England, on the safe determination of the voyage 
of the Edward Bilton to England, with the whole of that quantity 
on board, before the end of May, and had made another contract 
to sell the rice in that event, by which contract he had secured a 
profit of 1s. 6d. per ewt. We have no doubt that the plaintiff 
might have recovered, in the events which have happened, for a 
total loss, if he had been insured by a policy properly adapted to 
the case, and so drawn as to cover the special interest from the 
time the rice was appropriated by the vendors and ready to be 
shipped at Madras, and to assure him against losses of the ex- 
pected profit, not merely by the loss of all the rice by the perils of 
the sea, but by the loss of any part of it, the loss of the ship, or 
delay of the voyage beyond the month of May; in any of which 
contingencies the special interest in profit would have been en- 
tirely defeated. If such an assurance had been made on this pe- 
culiar interest as against all these events, it is obvious the under- 
writers would have required a much larger premium for insuring 
so complicated a risk, than for an ordinary insurance by an owner 
on goods, or profits on goods, which would be liable to loss only 
by perils of the sea, or other perils happening to the goods them- 
selves. But the question in this case arises on the policy declared 
upon, which is in most respects in the ordinary form, attaching the 
visk to the ship, to and at the port, and to the goods from the 
loading on board ; and the decision of that question depends upon 
the true construction of the policy alone, the facts found by the 
special verdict not affording any ground for putting a different 
construction upon it than that which its words require. It is 
probable that the plaintiff meant to insure his special interest, 
which was defeasible altogether on the happening of any one of 
four contingencies— the loss of the ship, or of the whole of the 
rice, or part of the rice, or the delay of the voyage ; and to insure 
against all of these contingencies happening by the perils of the 
sea or the other perils mentioned in the policy. Perhaps, also, he 
may have meant the policy to attach to goods on shore, but that 
is less probable, as he supposed the rice to be on board. The 
facts found do not enable us to say that the defendants meant to 
insure that interest against all these contingencies (if that circum- 
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stance would make any difference), for it is not found that they 
knew the nature of the interest at the time of effecting the policy. 
The true question is, what is the meaning of the words in the 
policy itself on the face of the policy, giving full effect to the writ- 
ten partof it. We think the defendants are to be considered in the 
same situation as to liability, as if they had insured an-ordinary 
profit on a parcel of rice shipped on board a particular vessel, that 
is, the additional value which it was expected to acquire at the 
termination of the voyage, and against the losses specified. If so, 
we think it clear the policy attached only to such rice as was ac- 
tually on board. The adventure begins on the said goods from 
the moment after they were on board, and we think the insurance 
on the profit, or the additional value of the goods, could not begin 
at a different time; and, further, that the losses insured against 
by this policy are only losses by perils of the sea, or other perils 
directly affecting the goods, and, consequently, the profit on the 
goods. We do not mean to say the special interest which the 
plaintiff had, was not a profit on rice, nor that it was not in- 
sured against certain risks by the policy in certain events. It is 
not necessary for the defendants to contend that there was a false 
description of the subject in the policy, so that the underwriters 
were not bound thereby to indemnify the plaintiff against some 
loss happening to it. We do not say the policy was void alto- 
gether, and the defendants not bound by it. Indeed, we think the 
defendants must be taken to have insured the insurable profit on 
the rice which the plaintiff had, answering the description in the 
policy, and he is not stated to have had any other than that in 
question. But we are of opinion that, according to the terms of 
that policy, it attached only to profit arising from goods actually 
put on board, and indemnifies only against loss or damage to 
those goods, just as if ordinary profit of goods belonging to the 
owner of them, had been insured thereby. The defendants, there- 
fore, were not liable on the policy for profit on the rice not on 
board. But it is not necessary for us to decide even this point ; 
for if the policy had attached to the profit on the bags of rice on 
shore, the defendants would certainly not have been liable by rea- 
son of perils of the seas, which did not directly affect them, but 
only other rice comprised in the same contract ; the loss of which 
caused the loss of all the profit, by reason of the special nature of 
the contract, which made the profit to depend on the safe arrival 
of the whole of the rice on board a particular vessel, and in a cer- 
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tain time. For that could only be on the supposition that under 
such a policy as this, the defendants were to pay as for a total 
loss, if the perils of the seas caused the loss of the ship, or of any 
part of the rice, or a retardation of the voyage. We think it clear 
that the defendants were not bound to indemnify against any such 
events, entirely collateral to that on which ordinary profit on 
goods depends. So that, according to the true construction of the 
policy, it attached to the profit on the goods; and there has not 
been a loss of profit on any goods by perils insured against, except 
on the twelve hundred bags, which has been paid for by the money 
paid into court. If, indeed, it attached to profit on those on shore, 
there has been no loss on that profit by the perils of the sea, but 
only a retardation of the voyage for which the defendants are not 
responsible, and would not be unless the policy especially provi- 
ded for such an event. Therefore, we are of opinion that the 
judgment of the Court of Queen’s Bench ought to be reversed. 
Judgment reversed. 





ENGLISH COMMON PLEAS.—JAN. 18, 1850. 


Hoare v. Si-vERLOcCK. 


LIBEL—GENERAL ISSUE—MALICE—REPORT OF JUDICIAL PROCEEDINGS—NEW TRIAL— 
SURPRISE. 


In an action for libel, the plea of not guilty puts the malice in issue. 

Where the libel is contained in a report of judicial proceedings, it is a good defense that the 
report was a fair, substantial, though not a verbatim, report of the proceedings, and the 
evidence may be given under the general issue. 

A new trial will not be granted on the ground of surprise, though it appear on affidavit that a wit- 
ness, who was expected, did not appear at the trial, unless it be stated that there was 


surprise. 


Case for a libel. The libel declared on, purported to be con- 
tained in the report of the trial of a case of Hoare v. Dickson, at 
Croydon, in 1847, the libelous matter occurring in the report of the 
speech of Mr. Serjeant Shea, for the then defendant, and of the 
evidence adduced by him. 

Plea — Not guilty. 

The question in the former case was, whether the defendant had 
received certain letters and information concerning the plaintiff, 
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and had acted bona fide in the discharge of his duty as secretary 
to a benevolent society, in communicating the contents of them to 
the society. 

At the trial of this case, before Wilde, C. J., after Michaelmas 
term, 1849, it was proved that the report was a fair, though not a 
verbatim report of what took place at the trial at Croydon. It was 
objected for the plaintiff that this did not amount to a defense, at 
all events, under the general issue. The learned Chief Justice 
told the jury that if they thought the publication complained of, 
was a fair and bona fide report of what took place at Croydon, 
their verdict should be for the defendant. The jury found a ver- 
dict for the plaintiff accordingly. 

S. Carter (Jan. 11) moved for a rule nisi for a new trial, on the 
ground that evidence had been improperly received, which was no 
defense, at all events under the general issue ; that the judge had 
misdirected the jury; and that a material witness was absent. 
He submitted that the report of the trial should have contained 
all the evidence; and that the justification could not be given in 
evidence under the general issue, because it might have been spe- 
cially pleaded. He cited Curry v. Walter, 1 Bos. & P. 525; Styles 
v. Nokes, 7 East, 493 ; Lewis v. Walter, 4 B. & Ald. 605; Duncan v. 
Thwaites, 3 B. & C. 556; s.c. 3 Law. J. Rep. K. B.3; Flint v. Pike, 
4 ibid. 473; s.c. 3 Law J. Rep. K. B. 272; The King v. Carlisle, 
3B. & Ald. 167; The King v. Creevey, 1 M. & 8. 273 ; and Stock- 
dale v. Hansard, 9 Ad. & E.1; s.c.8 Law J. Rep. (y. s.) Q. B. 
294. 

It was stated.on affidavit, that a material witness was absent 
who was expected at the trial. 


Mautez, J. Several points have been made in this case. One 
of them was, that the defendant was taken by surprise, on account 
of the absence of a material witness. Now, surprise, being a mat- 
ter extrinsic to the case and the notes, can appear only by affida- 
vit; and here there is no affidavit of surprise. Another question 
was, whether certain evidence was admissible under the plea of 
not guilty. The evidence objected to was of a nature to show 
that although the matter published might be injurious to the char- 
acter of the plaintiff, yet, inasmuch as it was published on an oc- 
casion which justified it, the defendant was not liable. Now, 
evidence of that class is clearly admissible under the general is- 
sue. If it makes out'the matter to be a privileged communication, 
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that shows that the defendant was not guilty, the plea of not 
guilty denying the allegation of malice contained in the declara- 
tion. Ido not, however, say that the matter might not have been 
pleaded specially ; for it does not necessarily follow that because 
it might be given in evidence under the general issue, it can not 
be specially pleaded. The defendant set up as a defense that the 
matter complained of was a true and fair account of what took 
place at the trial. The evidence objected to, had the tendency to 
show that it was a true account. The question now made is, 
whether, supposing the account to be true, that would amount to a 
defense. Now, | think, at the present day, we can not possibly 
say that a fair account of proceedings which must be public, and 
not ex parte, is not, generally speaking, a justifiable publication. 
I say generally, not universally, for matters may take place in 
courts of justice, the publication of which would be injurious to 
the public. There is nothing shown here to take the case out of 
the general rule. The authorties relied on in support of the mo- 
tion, apply either to ex parte proceedings, or to cases where there 
was some special reason against applying the general rule. 

Wiis, J. I understand the question to be, whether the 
judge was wrong in telling the jury thatif they found that the ac- 
count was a fair one they should find a verdict for the defendant. 
It was objected, first, that this amounted to no defense, and sec- 
ondly, that if it did, it was not admissible under the plea of not 
guilty. As to the latter point, before the New Rules, matter of this 
kind might have been given in evidence under the general issue 
or specially pleaded. The case of Cotton v. Brown, 3 Ad. & 
E. 312; s. c. 4 La. J. Rep. (w. s.) K. B. 184, lays down that 
since the New Rules, the plea of not guilty puts the malice in 
issue. The second material question is, whether the judge was 
right in saying that this constituted a good defense. Subject to 
certain qualifications, I think the rule is that a fair account of the 
proceedings in a public court of justice, not being ex parte, is priv- 
ileged. The only difficulty is to ascertain the nature of the publi- 
cation in this case. It seems to me this case was not open to any 
qualification, and I assume that it was a publication of the whole 
proceedings, and not merely of what the writer conceived to be 
the substance, and that the writer did not add any defamatory re- 
mark of his own. ~ 

Witz, C. J. It is contended that the evidence was indmissible 
unless the matter had been specially pleaded, and that a fair ac- 
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count of a final proceeding in a court of justice could not be 
pleaded as a justification for the publication of defamatory matter. 
There is nothing at all to show that the account was otherwise 
than a fair one, that is, not a verbatim literal account, but a sub- 
stantially fair one. I understand the general rule to be that an 
account of the proceedings in a court of justice may be published. 
There are certain exceptions to that rule, but there is nothing to 
bring the present case within those exceptions. If the counsel 
meant to question the rule of law, he would have taken a differ- 
ent course. The objection at the trial was, that because the let- 
ters were not set out, they were not receivable. Nothing is pre- 
sented to the Court now tending to show that the verdict of the 
jury was wrong in finding that the account was a true one. As 
to the admissibility of the evidence, it does not follow that the 
matter is inadmissible because it might have been specially 
pleaded, for the general issue puts in issue the tendency of the 
matter published, and the existence of malice. The evidence, 
therefore, was strictly admissible under the plea of not guilty. 
Rule refused. 





SUPREME COURT OF OHIO.—MAY TERM, 1850. 


Mircuext, Adm’r. de bonis non v. Towner. 
CHANCERY—FORECLOSURE OF MORTGAGE—EXECUTOR. 


— Towner gave Mitchell, in his lifetime, a mortgage on land 
for the sum of $800. Mitchell soon after died, and in his will 
appoints Towner executor of his estate. Towner accepts the ap- 
pointment, and, in a year or two, resigns his office of executor. 
The plaintif is then appointed administrator, etc., of Mitchell’s 
estate, and finds among the papers that came into his possession, 
the mortgage, the foreclosure of which is here sought. The de- 
fendant sets up in his answer, that, as he had been appointed ex- 
ecutor by the mortgage, this morigage was thereby extinguished. 

By the Court.—This court has often decided that the old English 
common law doctrine or rule, that the appointment of a debtor 
executor, extinguishes the debts due the estate from the executor, 


A A A wir gt se 


ery te eee Th ee | v0 


ae 

















582 Quarter Sessions of Lancaster County, Penn. 


is not in force in Ohio. That doctrine is now exploded. Decree 
for the amount due on the mortgage, with the statutory penalty. 
—1 Monthly Leg. Ex. 43. 





QUARTER SESSIONS OF LANCASTER COUNTY, PENN. 
ComMMONWEALTH Vv. Joun Hemper-y. 


[FROM THE MONTHLY LAW REPORTER. |] 


A master can not require menial duties of his apprentice. He is not, however, liable to an 
indictment in a criminal court for every mistaken exercise of his authority. 


Tus was an indictment for assault and battery. The defend- 
ant was a house carpenter, by trade, and had compelled his ap- 
prentice, the prosecutor, to dig the garden in the morning before 
the working hours in the shop, and to saw and split fire wood for 
household uses, entirely unconnected with the carpentry business, 
after the usual working hours, in the evening. The master had 
also compelled the boy to clean the pigpen, and perform other 
services not connected with the trade of a carpenter. On one oc- 
casion, the defendant told the boy he could not remain with him 
unless he performed these services, and seized him by the collar 
and threatened to chastise him ; and on another occasion, the de- 
fendant chastised the boy with a stick about as large as the little 
finger of the latter. This was for refusing to split firewood, the 
boy alledging that the ax was out of order. The apprentice 
thereupon left his master and commenced the present pros- 
ecution. 

Lewis, President of the Second Judicial District, upon consultation 
with his Associates, Judges Grosh and Schaeffer, charged the jury. 

1. That a master who takes an apprentice, for the purpose of 
instructing him in any particular art or trade, has no right to with- 
draw the time and attention of the apprentice from the proper 
business which the one is to teach, snd the other to learn; and 
that the highly advantageous condition of an apprentice to an art, 
trade, or profession, can not be reduced to the level of a menial or 
mere family servant. 

2. That a master house carpenter has no right to direct his ap- 
prentice to cut and split firewood, when such cutting and splitting 
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of firewood has no connection with the “art, trade, or mystery of 
a house-carpenter.”’ 

3. That the master has, nevertheless, a legal authority over his 
apprentice, and is not liable to an indictment in a criminal court for 
every mistaken exercise of that authority. To sustain such a pro- 
ceeding, there must be such a proof of cruelty, or impropriety on 
the part of the master, as shall satisfy the jury that he acted in 
bad faith, and sought the gratification of his own bad passions, 
and not the establishment of his supposed rights, or the benefit 
of the apprentice. 

4. Where there is no such bad faith on the part of the master, 
and he diverts the attention of his apprentice from the “art or 
trade” intended to be learfed and taught, and uses his authority 
to enforce his conmands, under an honest but mistaken claim of 
right, the remedy is by application to an alderman or justice, and 
from thence to the sessions, under the act of Assembly of 29th 
September, 1770; and that statute takes away the common law 
remedy by indictment for all complaints for “misuse, abuse, or evil 
treatment,” except where the master’s conduct shows that he know- 
ingly prostituted his authority as master, to accomplish other than 
a master’s purposes. 

The jury rendered a verdict of not guilty. 

Messrs. Champneys, Frazer and Hiester, for Commonwealth. 

Mr. Ford, for defendant. 

After the decision of the criminal case, the complaints of the 
parties, made, respectively, under the provisions of the act of 
29th September, 1770 (which varies but slightly from those of the 
English statute of 5th Eliz. c. 4), came on to be heard. The ap- 
prentice complained of ill treatment, and abuse of authority ; and 
the master complained on the ground of the boy’s desertion from 
service. The evidence disclosed the facts stated in reporting the 
trial of the indictment for assault and battery. 

Lewis, president, stated the law of master and apprentice, as 
held on the trial of the indictment, and made the following addi- 
tional remarks and decree. , 

An apprentice who was bound as such for the purpose of learn- 
ing the “ art, trade, or mystery” of a house carpenter, and gives 
his services in consideration of instructions in that trade, is not 
bound to render any service as a menial or house servant, and 
the master has no right to require such services from him, and 
thereby to withdraw the attention of the boy from the art or trade 
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he desired to learn. That the condition of an apprentice, whether 
to any of the learned professions, or to an art or trade, was highly 
advantageous, and he could not be reduced against his consent, 
to the level of a menial or common house servant. Respectable as 
these last occupations may be, where faithfully pursued, many in- 
dividuals and families have an aversion to pursuing them, and 
their feelings and rights should be respected. An apprentice to an 
art or trade, is but a student, and he is as respectable in position 
as a student of law, medicine, or any other profession. Every at- 
tempt to reduce him, against his consent, to the position of a 
house servant, should be discountenanced, as tending to prevent 
parents from binding their sons as apprentices to honorable and 
useful industrial pursuits. The frequency with which children are 
brought up either without any occupation on which they can rely 
for support, or in efforts to acquire a knowledge of professions for 
which they were never qualified by taste or talent, has its origin 
in the customary forgetfulness of the rights of the apprentice and 
duties of the master. Itis of the highest importance to the interests 
of society that these rights and duties should be distinctly under- 
stood and firmly maintained and enforced by the courts. 

It may promote the pleasure and comfort of both parties mu- 
tually to accommodate each other, and interchange courtesies to 
a reasonable extent. The master, or his family, may desire at- 
tentions and services, occasionally, not connected with the busi- 
ness in which the apprentice is to be instructed ; and the boy may 
desire small sums of money, occasional luxuries, recreations, and 
innocent amusements, which he has no right to exact. But it 
should be understood that these indulgencies stand upon courtesy 
alone. When this is fully understood by each, mutual advantage 
will substitute the law of kindness for the rule of right, in all cases 
where the substitution would be beneficial. 

In this case the master had no right to demand the services of 
the apprentice, in matters not connected with the trade which the 
one was to teach and the other to learn, and violated his inden- 
tures in forcibly compelling the apprentice to render such services, 
from time to time, as the master’s convenience required during 
the whole period that the boy remained with him. For these 
reasons, the apprentice is discharged from his apprenticeship, and 
from the articles, covenants, and agreements of his indenture of 
apprenticeship. : 

Apprentice discharged. 
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RENEWING PATENTS. 


In Wilson v. Barnum, 8 How. 258, the Judges of the Eastern 
District of Pennsylvania certified to the supreme court of the 
United States, a difference of opinion on the question whether a 
certain planing machine was an infringement of the Woodworth 
patent. The case was remanded to the circuit court for further 
proceedings there, on the ground that the difference certified was 
on a question of fact, the supreme court possessing no jurisdiction, 
under the act of 1802, except where the difference certified was 
on a question of law. 

The Woodworth patent is one of several patents which have 
been renewed, and monopoly thereby extended beyond the period 
originally limited ; and the case reminds us of an evil which is 
rapidly extending itself, in consequence of an unwarrantable ex- 
ercise of power not granted to Congress, in the renewing of pat- 
ents, after the expiration of the times limited by the original 
grants. 

The federal government is one of limited power. It can exer- 
cise no. powers but those expressly granted, or necessary to the 
exercise of powers thus granted. The Constitution has only au- 
thorized Congress to “secure for limited times to authors and 
inventors the exclusive right to their respective writings and dis- 
coveries.” When the time for a patent, or other monopoly, has 
been once fixed or /imited, and the patent has been issued and ac- 
cepted under that limit, the constitutional power of Congress is ex- 
hausted. If a patent may be afterward renewed, from time 
to time, there is no limit to the monoply—the Constitution is evaded, 
and the people may be forever deprived of the advantages which 
they expected to derive from securing the inventors in their ex- 
clusive enjoyment for “limited times.” Such a system, instead of 
“ promoting the progress of science and the useful arts,” arrests 
their progress, and promotes the private interest of inventors and 
their vendees, to the great injury of the public.—American Law 
Journal. 
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NOTES OF RECENT DECISIONS. 


English Chancery, Feb. 1850. Fyler v. Newcomb. 
[19 L. J. Rep., n. s., Chy. 278.) 
EVIDENCE —INTEREST — PARTY TO THE SUIT. 

A plaintiff filed a bill, on behalf of himself and all other the shareholders of a company, ex- 
cept the defendants, against the defendants, alledging certain improper dealings by them, 
with the fonds of the company, and praying relief. Held, that it was not competent for the 
plaintiff to examine a shareholder, not a defendant, in support of the case made by the bill. 


English Chancery, Nov. 1849. Taylor v. Taylor. 
[19 L. J. Rep. n. s. Chy. 304.3 
BARON AND FEME—FEME COVERT— ATTACHMENT. 
An order was made for an attachment against a married woman for want of an answer in 
a suit affecting her separate estate, she having obtained an order to answer separate from her 
husband. 


Queen’s Bench, Hilary Term, Feb. 1850. Armitage v. Insole and 
Others. 


[19 L. J. Rep., n. 8., Q. B. 202.) 

PLEA DING — DECLARATION — INSUFFICIENT BREACH — NECESSARY AVERMENT— 
CONTRACT, CONSTRUCTION OF — CONDITION —PRECEDENT— READINESS AND 
WILLINGNESS. 

A declaration stated a special agreement between the plaintiff and the defendants, by which 
it was, amongst other things, agreed that, for the services of the plaintiff for three years, the 
defendants would “ give yearly, free, to the plaintiff during the said three years, twenty tons 
of coals, to be put free on board ship at C. for the use of the plaintiff ;’’ and then alledged as 
a part of the breach complained of, that the defendants had not yearly, or at any time during 
the three years, given or delivered to the plaintiff any coals at C. or elsewhere. Held, upon 
demurrer, than either the naming of a ship, or readiness and willingness to do so, was a con- 
dition precedent to the plaintiff's right to recover, and, there being no averment of either in 
the declaration, that the breach was insufficient. ; 


Queen’s Bench, Hilarly Term, Feb. 1850. Chapman v. Speller. 


[19 L. J. Rep., n. s., Q. B. 239.) 
SALE OF GOODS —IMPLIED WARRANTY OF TITLE— MONEY HAD AND RRCEIVED— 
CONSIDERATION. 


The defendant having bought a personal chattel at a sheriff’s sale, the plaintiff afterward 
offered and the defendant accepted five pounds for his bargain, and the plaintiff paid the ad- 
vanced price to the defendant. Afterward the chattel was claimed by a third party under a 
superior title, and the plaintiff was prevented from taking possession of it. Both parties 
knew that the sale took place under an execution. Held, that under the circumstances, 
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there was no implied warranty of title by the defendant; and that the plaintiff could not re. 
cover back the price paid by him. as upon a failure of consideration. 

Whether the vendor of a persoual chattel is bound to refund the price if he has no title, 
query. 


Queen’s Bench, Hilary Term, Jan. and Feb. 1850. Arden v. Sullivan. 
[19 L. J. Rep., n. s., Q. B. 268.) 

LANDLORD AND TENANT—PAROL AGREEMENT—INOPERATIVE LEASE—7 & 8 
VICT. c. 76, AND 8 & 9 VICT. c. 106.— TENANCY FROM YEAR TO YEAR—TERMS 
OF HOLDING—ASSIGNMENT OF REVERSION—NEW CONTRACT BY IMPLICATION, 

The defendant entered into possession of certain premises as tenant under a written agree- 
ment, for a term of years, made on the 28th of March 1845. between the plaintiff and T. 
of the one part, and the defendant of the other part, and which agreement was p:evented 
from operating as a lease by the 7 & 8 Vict. c. 76. The agreement stipulated that the de- 
fendant would put and keep the premises in good repair and condition. On the 16th of 
June, 1847, T. assigned all his interest in the premises to the plaintiff, of which the defend- 
ant had notice, and afterward paid the rent to the plaintiff alone. 

Held, that a tenancy from year to year. upon the terms of the written agreement with the 
plaintiff and T., was to be presumed ; that after assfgnment by T. a new substituted agreee- 
ment with the plaintiff, upon the same terms as those contained in the original agreement might 
be implied; and that the plaintiff might sue alone for a breach of such implied agreement 
by the defendant in not repairing the premises. 

The repealing statute, 8 & 9 Vict. c. 106, does not apply to agreements made before Octo- 
ber, 1845, and which by the 7 & 8 Vict. c. 76. are prevented from operating as leases. 


Queen’s Bench, January, 1850. Gaskill v. Skene. 


[19 L. J. Rep., nm. s., Q. B. 275. 
PARTICULARS OF DEMAND—MONEY HAD AND EECEIVED—DISCOUNT—EVIDENCE~— 
UNANSWERED LETTERED. 


In an action for money had and received the plaintiff's particulars stated that the action 
was brought to recover ‘‘ cash received by the defendant, being 10s. in the pound on a debt 
of £52 5s., at one time due from the plaintiff to the defendant, and which had been pre- 
viously paid by the plaintiff to the defendant.” 

Held, that the plaintiff was not bound by his particulars to prove an actual cash payment of 
£52 5s. to the defendant; and tliat he was entitled to succeed on proof of payment of £39 
10s., being the amount of the bill less a large percentage by way of discount, which the de- 
fendant had agreed to deduct. 

Letters containing a demand, written to a defendant, and unanswered by him, and in re- 
ference to which he has afterward made unsatisfactory statements, are admissible in evidence 
against him, although they also state facts showing how the demand arises. 


Queen’s Bench, December, 1849. Jenkyns v. Brown and Others. 
[19 L. J. Rep., 2, s., Q. B. 286.) 
TROVER—SPECIAL PROPERTY —BILL OF LADING— TENDER. 

K. & Co., merchants at New Orleans, purchased, with their own money, corn, as agents 
for the plaintiff in England, for the price of which they drew bills of exchange upon the 
plaintiff, which he accepted. The corn was shipped under bills of lading, making it delivera- 
ble to K. & Co. or their order, and invoices and a letter of advice were forwarded to the 
plaintiff, stating that the corn was shipped on his account. The bills of exchange drawn 
upon the plaintiff were purchased for their full amount, by the defendants, of K. & Co., 
who indorsed and delivered to them the bills of lading as a security for the due payment of 
the bills of exchange, with a power of sale in case of nonpayment. On the day when the bills 
of exchange fell due, the plaintiff offered payment to the holder of them, but the bills being 
accidentally mislaid, the money was not then received, but he was desired to pay the follow- 
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ing morning, which he was unable to do, and the bills had never in fact been paid. The de. 
fendants having sold the corn under the power, the plaintiff brought trover. 

Held, that he could not recover, as by the indorsement of the bills of lading to the defend- 
ants, a special property passed to them in the corn, subject to which the plaintiff had a general 
property by the invoice and letter of advice; and that the offer of payment by the plaintiff, 
did not discharge the plaintiff from his duty to pay the bills before his right to the possession 


of the corn attached. 


English Common Pleas, February, 1850. Yates and and Others, 


Assignees of Samuel Seal, a Bankrupt, v. Hoppe. 
(19 L. J. Rep., n. 8., C. P. 180.] 
BILL OF EXCHANGE— ACCOMMODATION ACCEPTANCE— CONTRACT OF DRAWER 
WITH ACCEPTOR — BANKRUPTCY. 

The contract of the drawer of an accomodation bill with the acceptor, is to indemnify him 
against the bill, and if the drawer provides the acceptor with funds to meet the bill, this is, in 
law, a performance of that contract, and confers on the acceptor a right to retain the money, 
not merely against any revocation by the drawer, but also against his assignees in the event of 
his becoming bankrupt before the bill is paid. 





NOTICES OF NEW BOOKS. 


Onto Reports. Cases Decided in the Supreme Court of Ohio, upon the Cireuit, and at a 
Special Session in Columbus, December, 1823. Reported in conformity with the Act of 
Assembly. By Cartes Hammonp. Vol. I. Springfield: Published by Geofge D. 
Emerson. 1850. 

We have received from the publisher a copy of the first volume of his reprint of the Ohio 


Reports. In mechanical execution, the work is far superior to the original edition, which is 
now nearly or quite out of print. The editor, who is also the publisher, has added a few 
notes —too few, we think, considering the field which was open to him. But were there no 
additions or improvements, the book would still be a benefaction to the profession, because 
it was out of print. We trust the enterprise may be as profitable to the publisher as it will 


be useful to the profession. 


AncreLt on Warercourses. A Treatise on the Law of Watercourses; with an Appendix, 
containing statutes of Flowing, and forms of Declarations. By JoserpH K. ANGEL. 
Fourth edition, revised, and containing references to many new adjudged cases. Boston : 
Charles C. Little and James Brown. 1850. 

Again the profession are laid under obligations to Messrs. Little & Brown for the beautiful 
manner in which they have produced this fourth edition of a very valuable work — too weil 
known, indeed, to require any commendation at this day. We can not but observe, however, 
on comparing this with previous editions, that so many changes have been made in the ar- 
rangement, and so many additions to the matter, as to make it substantially a new work. In 
the words of the learned and industrious author, “the ultimate result is something far different 
from a mere revision of the former editions.’? To us in the West, with watercourses, water- 
powers, and water privileges— nowhere equalled on the face of the globe —and with so 
many new and important questions constantly presenting themselves in consequence, the sub- 
ject of this work is of peculiar interest. In every review, therefore, we can sincerely com- 
mend this work to our professional brethren. 
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Unrtep Srates Dicest. United States Digest; being a Digest of Decisions of the Courts 
of Common Law, Equity and Admiralty in the United States. By Joun Prevrs Prr- 
nam, of the Boston Bar. Vol. III. Annual Digest for 1849. Boston : Charles C. Little 
and James Brown. 1850. 

Steadily pursuing their great undertaking, Messrs. Little & Brown have just published 
their ninth volume of this immense work, being the third volume of the Annual Digest, and 
for the year 1849. We have so frequently described the general nature and object of this 
publication, that any thing we could now say would be repetition. It will be sufficient if 
we inform our readers that this volume contains an admirably arranged and indexed Digest 
of thirty-three volumes of American Reports, which made their appearance during the last 
year, in fifteen of the States, including the 7th Howard’s Supreme Court Reports, and the 
2d of Woodbury & Minot’s Circuit Court Reports. 


THIS JOURNAL. 


The present number completes another volume, and, as usual, contains an index. We have 
an apology to make for the preceding number. It appeared later, and contained eight pages 
less than usual. The reason for both was, that the efficient and excellent foreman of the 
office was a victim of cholera, and his place could not be at once supplied. We add eight 
pages to this number to render the volume of the regular size. 'The warm season has created 
some delay in the issue of this number. The heat in the city has been unprecedented, and 
the sickness frightful. But the worst seems now to be over, and we hope to be punctual 
in future. 





SUMMARY. 


VAGRANCY IN CINCINNATI— VALIDITY OF CITY ORDINANCE FOR PUNISHING 
IT— HABEAS CORPUS. 

This question was again brought before the Court of Common Pleas, yesterday, though 
fully argued and decided, as was understood, by the same judges some months since. In the 
case of George Williams, committed by the Mayor for vagrancy, a habeas corpus was granted 
for the purpose of trying the validity of the ordinance. Judges Warden, Saffin, and Moore 
were on the bench yesterday. Mr. Forrest, who appeared on the part of Williams, argued 
the question with his usual ability, contending that under the Bill of Rights, the accused had 
in all cases the right of trial by jury; a right that no legislative act could abrogate — that he 
could be imprisoned only by the voice of his peers, and not after conviction, by the single 
fiat of one man. Mr. F. also discussed the delicate question, whether a man being poor 
was considered an evil in itself. 

The court sustained the constitutionality of the ordinance. Judge Warden, in giving his 
decision, remarked, in regard to some strictures emanating from the press on this subject, 
which he seemed to view as an attempt to influence the court, that they were the more ob- 
jectionable as coming from parties who spoke of the necessity of independence and uprightness 
in judicial tribunals. He valued the liberty of the press, but he wished it would restrict it- 
self within those rules of decency, which would suggest the propriety of withholding com- 
ments on judicial proceedings, at least until the decisions had been pronounced. 

With respect to some points in the case, he observed that he never entertained a doubt that 
idleness, the essence of vagrancy, was in itself an evil. There was no system of philosophy, 
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Christian or Pagan, that had not characterized, no code of laws that did not punish it as 
such. All systems of civilized society, established upon the principles of equality, in recog- 
nizing certain rights, also demanded the pe-formance of certain duties, and it was peculiarly 
the spirit of their own institutions that men were not allowed to enjoy rights without the 
performance of certain duties; and this he held to be the beauty of democracy. 

It was apparent that the intention of the charter was to invest the citizens with power to 
protect themselves as a family. and in its nature the power was of a parental character —a 
power conferred on them for the protection of society —not to reform offenders that being 
left to higher tribunals; and it was not to be supposed that in every case of correction by a 
corporate authority. there should be a trial by jury. The court then held that they had no 
jurisdiction to go behind the facts. as found by the mayor, and sustained the ordinance. 

Judge Saffin concurred in the view taken by the President Judge. Judge Moore, as it was 
understood. dissented. Judge Wiseman was not present, but it was intimated that he also 
dissented from the opinion of Judge Warden. 

The question will probably be submitted to the Supreme Court.—Commercial. 


MICHIGAN—NEW CONSTITUTION. 

The new Constitution of Michigan provides for single districts for Senators and Repre- 
sentatives. It confers on the Governor the veto to be overcome. only by a two-thirds vote 
in the legislature. Legislative divorces are prohibited. Members of the legislature are in- 
eligible to any office during the period for whicli they areelected. Their pay is fixed at three 
dollars for every day’s actual attendance for the first sixty days of the session of 1851, the 
first forty-five days for every subsequent regular session and the first twenty days for every 
extra session. The public printing of all kinds is to be given out on contract to the lowest 
bidder. which the legislature is forbidden to alter or repeal and no State printer or State pa- 
per can be established. The legislature can not allow any privateclaims. When an adjourn- 
ment without day takes place it must be at twelve o’clock meridian. No law can be’passed 
without the concurrence of a majority of all the members elected in both houses. To pass 
appropriation bills the assent of two-thirds of both houses is required. 

For six years and thereafter, until the legislature shall otherwise provide, the Circuit 
Judges shall constitute the Supreme Court of whom four judges shall constitute a quorum. 
When after the elapse of six years, the Legislature shall so provide the Supreme Court shall 
consist of a Chief Justice and three Associate Justices to be elected by general ticket, to serve 
for eight years and to be so classed that but one shall go out of office at the same time. A 
Judge of Probate to be elected in each county, to serve for four years. In all cases of elec- 
tions to fill vacancies on the bench, the person elected shall only serve out the unexpired term 
of his predecessor. Six years is the term of the Circuit Judges, and they are to be elected by 
the electors of the Circuits. 

Many of the provisions of this new Constitution are improvements on the old one, but one 
or two of them are of very questionable expediency. Following the example of New York, 
the county business is confided to a board called a Board of Supervisors. This, we believe, 
consists of a member elected in each township and ward. This plan works well in New York, 
and is generally preferred to a small board, like our County Commissioners, We are by no 
means certain but all our county business relating to roads, bridges, county buildings, appoint- 
ments of Inspectors granting licenses, ete., would be better performed by a representative 
body of this kind in Ohio, to hold monthly sessions, than by the County Commissioners. 





EXECUTOR DE SON TORT. 
A suit involving the sum of $100,000, or thereabout, occupied the Fourth District Court 
— Judge Strawbridge — Friday and Saturday. It was a jury case, and the parties to it were 
A. W. Gordon, for the use of James Dundas et al. (trustees of the U. S. Bank), v. James 














Summary. 591 


Irwin, The merits of the case seemed to be briefly these: The late Judge Hitchcock, of 
Alabama, the brother-in-law of Mr. Irwin, was, at the time of his decease, in the autumn of 
1839. indebted to the United States Bank in the sum of about a million of dollars —such, 
at least. is the allegation made by those who represent that institution. For this they hold 
mortgages on his property. 

In the spring of 1840 the bank sent out an agent to Mobile. with a view of having the 
matter in some manner arranged. Mr. Irwin, assuming to speak for and in behalf of Mrs. 
Hitchcock, his sister, the widow and assignee of the late Judge Hitchcock, put himself in 
communication with the agent of the bank, and after considerable diplomacy on both sides, 
the agent of the bank agreed to pay to Mr. Irwin in postnotes of the bank one hundred and 
fifty thousand dollars. 

The consideration for which this money was paid, forms the animus in,the case. The rep- 
resentatives of the bank contend, and adduce proof to sustain the allegation, that it was given 
to get amicable possession of the property on which they held mortgage, and for full satisfac- 
tion of all other claims on it. Irwin meets this by three different allegations. 

Firstly, he says that the $150,000 were paid him to satisfy certain confidential creditors of 
the estate of Judge Hitchcock, one of whom he was himself for some $46000. Secondly, 
that it was given him as the agent of Mrs. Hitchcock, the sole devisee, on condition of her 
making over to the bank an immediate and amicable assignment of all the property on which 
it held mortgage; and thirdly, though this point was not strongly urged, that it was given 
him for having assigned to the bank six stores in Mobile, of the estate of Judge Hitchcock, on 
which, as on his other property, they held a mortgage. 

It appeared in evidence that, on receiving the $150 000 in postnotes, Irwin came to this 
city, had them discounted in the City Bank, and with a portion of the proceeds, paid a large 
debt of his own to that institution. 

The nominal party to the present suit, A. W. Gordon, had, in 1836, sold a tract of land to 
a certain company, of which Judge Hitchcock was a prominent member. He took their in- 
dividual notes for the amouut of their respective shares; and it is those passed to him by 
Hitchcock, but never paid, that form the basis of the present suit. They amount to some 
$80 000 with interest at eight per cent. per annum, since 1840 — making about $100.000. 

The point on which the plaintiff’s counsel relied was, that Irwin, by using the $150 000, or 
any portion of it, for his own use, to the prejudice of the creditors, made him an executor, in 
his own wrong, and, as such, accountable to the other creditors for the amount due them 
respectively by the estate. 

The court sustained the point, and the jury found for the plaintiff the amount claimed.— 
New Orleans Delta. 


LIABILITIES OF TOWNS, 


We copy from the Boston Traveler the following decision in the Supreme Court. 

In the case of Nahum S. Lund and wife v. Town of Tingsboro’, which is an action to 
recover $5000 damages for injuries to Mrs. Lund, caused by a defect in road of defendant, 
Judge Fletcher charged the jury that it belonged to a class of cases which are of great im- 
portance and interest to the whole community. , 

It is founded upon a statute provision, and is not a case of common law. It is founded 
upon that statute which obliges towns to keep their roads in a safe and convenient 
convenient condition for all persons to travel at all times. First. The plaintiff must satisfy 
the jury that he was travelling upon defendant’s highway; one which belonged to them to 
keep in repair. Second. That it was out of repair and had been for more than twenty-four 
hours. Third. That the injury complained of was caused by a defect in said highway, and 
not by any other cause. Fourth. That he was exercising ordinary care and diligence for his 
own safety, which is that kind of care and diligence that men usually exercise in the ordinary 
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and common transactions. He is not bound to prove that his horse and carriage were of the 
best kind; it is sufficient if it be proved to be such as would, under ordinary circumstances, 
be used for such purposes as plaintiff was employing them at the time the accident occurred. 
He is bound to satisfy the jury that he is ordinarily skillful in the management of a horse, 
and that, at the time of the accident, he was exercising that ordinary skill in driving. The 
rights of the public to travel are not restricted to the traveled parts of roads, but towns are 
bound to keep all the road between the fences secure and safe, in such manner as to provide 
against such accidents as may be ordinary and of common occurrence and expectation; and 
if the jury are satisfied that this accident was caused solely by said defect, even if it was out 
of the traveled part of the road, the defendants are clearly liable. If the jury believe plain- 
tiffs have made out their case, the questions of damages are exclusively for them to deter- 
mine. The plaintiffs are entitled to recompense not only for present and past injury and 
suffering, but a reasonable amount for what they may suffer either bodily or mentally here- 
after, in consequence of the injuries received as aforesaid. 

The jury returned a sealed verdict for plaintiffs, and assessed damages in the sum of 
$1,783. 


FUGITIVE SLAVES—HABEAS CORPUS—RIOT. 


Harrissuren, Aug. 24, 1850.—Our town has been the scene of great excitement yester- 
day and today. 

Yesterday the court was engaged in the examination of three negroes on a writ of ‘habeas 
corpus.’’ They were charged with horse stealing; but were, in reality, fugitive slaves. 

This morning Judge Carson decided that the stealing of a horse by a slave for the purpose 
of escaping was not a criminal offence under the law for reclaiming fugitive slaves, and, con- 
sequently, he discharged them. They were then immediately ushered out of prison, but they 
had no sooner reached the street than they were seized by their masters, and a battle ensued 
between them, and, after a severe struggle, two of them were handcuffed and one escaped. 
The court then issued a warrant against one of the masters, and all others engaged, for assault 
and battery with intention to excite a riot; and the slaves and owners are now in jail. The 
court also ordered the sheriff to employ a possee for the purpose of dispersing the mob at all 
hazards, which were assembled in front of the prison. The rioters were arrested, and the 
military finally called out, and ten free negroes were arrested for trying to incite a riot. 
The two slaves are now in prison, but the owners and other persons engaged in securing the 
slaves were discharged, and are now before the court on a writ of habeas corpus. The crowd 
before the jail has been dispersed by the military, and at 2 o’clock, P. M., as we now write, 
the town is resuming, in a measure, quiet and order. 





NEW LEGAL AUTHORITIES. 

In a ease which was tried yesterday in one of our justices’ courts, some rather novel 
authorities were brought forward by one of the learned counsel : 

* The court will observe,”’ said he, “that in the case of Shylodk vy. Antonio, though judg- 
ment was entered in favor of the plaintiff, yet cireumstrnces prevented the execution which 
had issued from being carried into effect.” 

‘What ease did the court understand the gentleman to refer to?’’ asked the magistrate, 
slightly puzzled. 

« Shylock y. Antonio, 2d Shaks., p. 235, Johnson’s edition. The court will there find the 
case reported in full.’’ The next authority is of rather more ancient date. It is the case of 
the King v. Shadrach et al, 1st Samuel’s Reports, p. 155. The learned counsel went on to 
apply the cases to that of his client, but whether the court considered the anthority sufficient, 
we have not yet learned.—New York Express. 
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LOVE AND LAW. 
TO A FAITHLESS MARY. 

The lines below were written by a young lawyer of who was jilted. The wit will 
be appreciated by a great part of the profession. It isa curious fact that he subsequently 
died of a broken heart, notwithstanding the brave show of levity in this address to his faith- 
less mistress.— Newspaper. 


Say, Mary, can’st thou sympathise 
With one whose heart is bleeding — 
Compelled to wake from love’s young dream 
And take to special pleading. 


For since I lost my suit with you, 
I care not now a fraction 

About these tiresome suits at law— 
These senseless forms of action. 


But in my lonely chamber oft, 
When clients leave me leisure, 
In misery o’er departed joys 
I find a mournful pleasure. 


How well I know the spot where first 
I saw that form etherial — 

But ah! in transitory things, 
The venue’s not material. 


And reading Archbold’s practice now, 
I searce believe ’tis true, 

That I could set my heart upon 
An arch-bold girl like you. 


But then that bright blue eye sent forth 
A most unerring dart, 

Which, like a special capias, made 
A prisoner of my heart. 


And in the weakness of my heart, 
One fatal long vacation, 

I gave a pledge to prosecute, 
And filed my declaration. 


At first your taking time to plead, 
Gave hope of my felicity — 

The denoteful negative you spoke, 
Seemed bad for its duplicity. 


And then your blush, so clearly seemed 
To pardon my transgression, 

I thought I was about to snap 
A judgment by confession. 


But soon I learned (most fatal truth), 
How rashly I had counted — 

For non assumpsit was the plea 
To which it all amounted. 
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Deceitful maid, another swain 
Was then beloved by thee— 

The preference you gave to kim 
Was fraudulent to me. 


Ah, when we love (so Shakspeare says), 
Bad luck is sure to have us— 

The course of true love never ran 
Without some special traverse. 


Say, what inducement could you have 
To act so base a part? 

Without this that you smiled on me, 
I ne’er had lost my heart. 


My rival I was doomed to view, 
A husband’s right assert; 

And now ’tis wrong to think of you, 
You are a femme covert. 


When late I saw your son and heir, 
*Twas wormwood for a lover— 
For then the plea of infancy 
My heart could not get over. 


I kissed the little brat, and said 
Much happiness I wish you, 

But oh! I felt it was to me 
An immaterial issue. 


Mary, adieu! I’ll write no more, 
Nor pen pathetic ditties : 

My pleading was of no avail, 
And so I’ll take to Chitty’s. 
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